UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

7-21-2015

Padilla v. State Clerk's Record 2 Dckt. 41772

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Padilla v. State Clerk's Record 2 Dckt. 41772" (2015). Idaho Supreme Court Records & Briefs. 5074.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/5074

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,
Petitioner/Appellant,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)

SUPREME COURT NO. 41772-2014
41773-2014
DISTRICT COURT NO. CV 13-1782
CV 13-1783

)

CLERK'S AUGMENTED RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls

HONORABLE RANDY J. STOKER
District Judge
SARA THOMAS
State Appellate Public Defender
P. 0. Box 2816
Boise, Idaho 83701

LAWRENCE WASDEN
Attorney General
Statehouse Mail Room 210
P.O. Box 83720
Boise, Idaho 83720-0010

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

1

TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2013-1782
fJ
fJ
fJ
fJ

Tarango Deforest Padilla, Plaintiff

\.s
State Of Idaho, Defendant

Twin Falls County District
Court
Judicial Officer: Stoker, Randy J.
Filed on: 04/30/2013
Location:

Case Number History:
CASE l'.'<FOR'.\tATTO'.'o

AA- All Initial District Court

Statistical Closures
12/17/2013

Case Type: Filings (Not E, F, and Hl)

Closed

DATE

CASE ASSIGNMENT

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-2013-1782
Twin Falls County District Court
04/30/2013
Stoker, Randy J.

PARTI' INFORMATION

State

Lead Attorneys
Loebs, Grant P.
Retained

State of Idaho

208-736-4020(W)

Subject

Williams, Timothy James
Retained

Padilla, Tarango Deforest

208-736-0699(W)
D.\TE

04/30/2013

EVENTS

& ORDERS OF THE COURT

INDEX

Initiating Document - Post Conviction Relief

New Case Filed-Post Conviction Relief
04/30/2013

Change Assigned Judge

Change Assigned Judge
04/30/2013

Notice of Appearance

Other party: State of Idaho Appearance Grant Loebs
04/30/2013
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Filing: HJO - Post-conviction act proceedings Paid by: Padilla, Tarango Deforest (subject)
Receipt number: 1311266 Dated: 4/30/2013 Amount: $.00 (Cash) For: Padilla, Tarango
Deforest (subject)
04/30/2013

Motion and Affidavit for Fee Waiver

Motion And Affidavit for Permission To Proceed On Partial Payment Of Court Fees
(Prisoner)
04/30/2013

Petition

Petition And Affidavit for Post Conviction Relief
04/30/2013

Motion

Motion And Affidavit In Support for Appointment of Counsel
05/01/2013

Order Appointing Public Defender

Order Appointing Public Defender
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CASE SUMMARY
CASE No. CV-2013-1782
05/01/2013

Notice

Notice of Intent to Dismiss Petition
05/01/2013

Hearing Scheduled

Hearing Scheduled (Evidentiary 07/29/2013 01:30 PM)
05/01/2013

Hearing Scheduled

Hearing Scheduled (Pretrial Conference 06/1712013 09:00 AM)
05/01/2013

Miscellaneous

Notice OfHearing
05/01/2013

Order

Post Conviction Petition Pre-Trial Procedural Order Pursuant to IRCP 16- Felony Cases
Only
05/17/2013

Notice of Appearance

Post Conviction Appearance
05/17/2013

Notice of Appearance

Subject: Padilla, Tarango Deforest Appearance Timothy J Williams
05/17/2013

Motion

Ex-Parte Motion to Expand Time
05/20/2013

Order

Order Upon Motion to Expand Time
06/10/2013

Motion

Second Ex-Parte Motion to Expand Time
06/11/2013

Order

Order Upon Second Motion to Expand Time
06/26/2013

Petition

Amended Petition for Post Conviction Relief in Response to the Notice of Intent to Dismiss
07/26/2013

Answer

Answer to Amended Application for Post Conviction Relief
07/29/2013

Hearing Vacated

Hearing result for Evidentiary scheduled on 08/26/2013 01: 30 PM: Hearing Vacated
07/29/2013

District Court Hearing Held

Hearing result for Pretrial Conference scheduled on 07/29/2013 09:00 AM: District Court
Hearing Held Court Reporter: Barksdale Number of Transcript Pages for this hearing
estimated:
07/29/2013

Court Minutes

Court Minutes
07/29/2013

Pre-trial Conference (9:00 AM) (Judicial Officer: Stoker, Randy J.)

08/26/2013

Evidentiary Hearing (1:30 PM) (Judicial Officer: Stoker, Randy J.)

10/24/2013

Hearing Scheduled

Hearing Scheduled (Evidentiary 12/16/2013 01:30 PM)
10/24/2013

Miscellaneous

Notice Of Hearing
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CASE SUMMARY
CASE No. CV-2013-1782
11/07/2013

Motion to Transport
Ex-Parte Motion To Transport

11/07/2013

Request
State's Request for the Court to Take Judicial Notice

11/07/2013

Motion
Motion for Summary Dismissal

11/07/2013

Brief Filed
Brief in Support of Motion for Summary Dismissal

11/07/2013

Order
Order Upon Ex-Parte Motion to Transport

12/16/2013
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State's Amended Request for the Court to Take Judicial Notice
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District Court Hearing Held
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12/16/2013
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Court Minutes

12/16/2013
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State's Exhibit List

12/16/2013
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Plaintiff's Exhibit List

12/16/2013

Evidentiary Hearing (1:30 PM) (Judicial Officer: Stoker, Randy J.)

12/17/2013

Decision or Opinion
Memorandum Opinion Denying Post-Conviction Relief

12/17/2013

Judgment
Judgment

12/17/2013

Civil Disposition Entered
Civil Disposition/Judgment entered: entered for: State of Idaho, Other Party; Padilla,
Tarango Deforest, Subject. Filing date: 12/17/2013

12/17/2013

Scanned
Scanned

12/17/2013

Dismissed With Prejudice
Converted Disposition:
Amended Dismissal with Prejudice 5-5-15
Party (Padilla, Tarango Deforest)
Party (State of Idaho)

12/30/2013

Notice of Appeal
NOTICE OF APPEAL

12/30/2013

Appeal Filed in Supreme Court
Appealed To The Supreme Court

12/31/2013

Notice
Notice and Order Appointing State Appellate Public Defender on Appeal
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CASE SUMMARY
CASE No. CV-2013-1782
01/16/2014

Clerk's Certificate of Appeal
Clerk's Certificate

01/27/2014

OfAppeal

Letter
Letter from Tarango Padilla RE: Notice of Appeal

01/27/2014

Letter
Reponse Letter from Clerk

02/03/2014

Supreme Court Document Filed-Misc
Supreme Court -- Filed Notice of Appeal. Clerk's Record and Reporter's Transcript Due 3-2814

02/03/2014

Supreme Court Document Filed-Misc
Supreme Court Document Filed -- Order Consolidating Appeals CV 13-1782 SC# 41772-2014
amd CV 13-1783 SC# 41773-2014

02/05/2014

Miscellaneous
wdged: Transcript on Appeal by email

02/05/2014

Notice
Notice of Transcript wdged, Tracy Barksdale; Post Conviction Relief Evidentiary Hearing
December 16, 2013

02/20/2014

Supreme Court Document Filed-Misc
Supreme Court -- Filed Notice of Substitution of Nevin Benjamin McKay as Conflict Counsel
on Place and Stead of the State Appellate Public Defender as Counsel for Appellant

03/03/2014

Supreme Court Document Filed-Misc
Supreme Court -- Filed Notice of Substitution of Nevin Benjamin McKay as Conflict Counsel
on Place and Stead of the State Appellate Public Defender as Counsel for Appellant

04/14/2014

Supreme Court Document Filed-Misc
Supreme Court--Received Clerk's Record. Reporter's Transcript (1 Vol.) and Exhibits.
Appellant's Brief Filed on 3-13-14 Set Due Date - Respondent's Brief Due 5-14-14

12/26/2014

Supreme Court Document Filed-Misc
Supreme Court Document Filed- 2014 Opinion No. 109 -- Vacated and Remanded

01/07/2015

Supreme Court Document Filed-Misc
Supreme Court -- Filed (Respondent State's) Petition for Review by Supreme Court

04/06/2015

Supreme Court Document Filed-Misc
Supreme Court Document Filed- Remittitur

05/01/2015

Request
State's Request for the Court to Take Judicial Notice

05/01/2015

Motion to Dismiss Case
State's Motion to Dismiss on Remand

05/01/2015

Brief Filed
State's Brief in Support of Motion to Dismiss on Remand

05/04/2015

Brief Filed
Petitioner's Response Brief

05/05/2015

Findings of Fact and Conclusions of Law
Findings Of Fact And Conclusions Of Law
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CASE SUMMARY
CASE No. CV-2013-1782
05/05/2015

Judgment
Amended Judgment

05/22/2015

Notice of Appeal
NOTICE OF APPEAL

05/22/2015

Appeal Filed in Supreme Court
Appealed To The Supreme Court
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Order
Notice And Order Appointing State Appellate Public Defender In Direct Appeal
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Clerk's Certificate of Appeal
Clerk's Certificate Of Appeal
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fil Supreme Court Document Filed-Misc
Filed Notice ofAppeal - Transcript Requested - Entered Order to Augment Supreme Court
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IN THE D1STR1CT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

TARANGO PAD ILLA,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
)

Case No. CV 13-1782
CV 13-1783

STATE'S REQUEST
FORTHECOURTTOTAKE
JUDICIAL NOTICE

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Rosemary Emory, Senior Deputy Prosecuting Attorney, and hereby requests
that the court take judicial notice of the entire court file in the underlying criminal case,
CR 09-8325 and CR 09-13710, including but not limited to all exhibits admitted at the evidentiary
hearing held on December 16, 201J and the attached Transcript of the Evidentiary Hearing held
on December 16, 2013.

'

DATED t h i s ~ day of May, 2015.

STATE'S REQUEST FOR THE COURT TO TAKE JUDICIAL NOTICE - 1

lJ (t][R:s:r~"'.:J~
7

CERTIFICATE OF SERVICE
I hereby certify that on the

JS,t day of May, 2015 I served a copy of the foregoing

STATE'S REQUEST FOR THE COURT TO TAKE JUDICIAL NOTICE thereof into the
mail slot for the OFFICE OF TIMOTHY WILLIAMS located at the District Court Services
Office and for delivery on the regular delivery route made every morning and afternoon to all
Courthouse offices receiving mail from the Prosecutor's Office.

~itafilG
I U~.<1
McCullough
Legal Assistant

STATE'S REQUEST FOR THE COURT TO TAKE JUDICIAL NOTICE- 2
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IN THE SUPREME COURT OF THE STATE OF IDAHO

1
2
3
4

5

TARANGO DEFOREST PADILLA,
Plaintiff/Respondent,

)
)
)

) Supreme Ct. 41773
)
41772
) (Consolidated under
)
41773)

vs.

6

STATE OF IDAHO,

7

)
_ _ __,,D.Lle....f.._e.._n........,,..d.....
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Fifth Judicial District

9
10

State of Idaho

11

HON. RANDY J. STOKER

12

DISTRICT JUDGE

13
14

APPEARANCES:
STATE APPELLATE PUBLIC DEFENDER
3647 Lake Harbor Lane, Boise, Idaho

83703

15

Attorney on behalf of the Appellant.
16
17
18

ATTORNEY GENERAL, Statehouse, Rm. 210,
P.O. Box 83720, Boise, Idaho 83720-0010
Attorney on behalf of the Respondent.

19

20

REPORTED BY:
Tracy E. Barksdale, CSR 999
Official Court Reporter

21
22
23
24
25
1
TRACY E. BARKSDALE, CSR 999
(208) 736-4039
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9
10

EVIDENTIARY HEARING
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Monday, December 16, 2013 - 1:30 p.m.
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BEFORE THE HONORABLE RANDY J. STOKER
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Attorney for Plaintiff:
ROSEMARY EMORY
Twin Falls County Deputy Prosecutor
P.O. Box 126
Twin Falls, Idaho 83303-0126

15

16
17
18
19

20

Attorney for Defendant:
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COURTROOM OF THE DISTRICT COURT
THERON WARD JUDICIAL BUILDING

Twin Falls County, Twin Falls, Idaho
MONDAY, December 16, 2013-1:30 p.m.
TARANGO DEFOREST PADILLA v. STATE OF IDAHO
THE COURT: We are on the record at 1:30 this
afternoon, December 16, 2013, taking up the two cases
involving Tarango Padilla versus State of Idaho. These
are Case Numbers 2013-1782 and 2013-1783. Mr. Padilla
is here in custody seated at counsel table represented
by Tim Williams; Rosemary Emory, deputy prosecutor, is
here for the State.
These matters are set for hearing at the same
time on the docket because they are companion cases. I
have, of course, read and reviewed this file. We've
had a pretrial conference in this case.
Parties ready to proceed? Mr. Williams?
MR. WILLIAMS: Yes, sir.
THE COURT: State ready to proceed?
MS. EMORY: Yes, Your Honor.
THE COURT: As a preliminary matter, both of
you have filed a number of documents in the last couple
of days here, and you're asking the Court to take
judicial notice of these documents. I don~ have any
problem with that, but I want to make sure that we have

a c ear recor as o w a 1s m 1s recor .
Mr. Williams, I have from you 11 documents
listed - let's start with notice of alibi and end with
deposition of Lurinda Arnold. Are those the documents
that the petitioner wishes the Court to take judicial
notice of?
MR. WILLIAMS: They are, Your Honor. I'd also
filed on December 13th a request for judicial notice of
the same documents, and then I just redid those using
plaintiffs exhibit stickers, thinking maybe, an index,
thinking maybe that would be a little bit easier, but
they're pretty much the same documents. But yes, the
ones with the exhibit stickers are the ones I'd like
the Court to take notice of.
There were other ones I was going to notice
after, but after seeing the State's request for
judicial notice, some of those in there are the same
once I would be using, so I did not supplement that any
more because I did not have any objection to the
State's.
THE COURT: All right So 1 through 11,
correct?
MR. WILLIAMS: That's correct.
THE COURT: Ms. Emory, do you have any
objection to the Court taking judicial notice of those
6
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documents?
MS. EMORY: No.
THE COURT: We will mark this as 1 through 11,
deemed admitted.
(Thereafter Petitioner's Exhibits 1,
2,3,4,5,6, 7,8,9, 10,and11
were received into evidence.)
THE COURT: Then, from the Stqte's
perspective, we have another packet which starts with
affidavit in support of complaint and ends with number
22, which is the supreme court unpublished opinion or, actually, it's the court of appeals unpublished
opinion. That's the complete set the State wishes me
to take judicial notice; is that correct?
MS. EMORY: Yes, Your Honor.
THE COURT: And Mr. Williams, do you have any
objection to the Court taking judicial notice of any of
those exhibits?
MR. WILLIAMS: Do not.
THE COURT: Again, I will - I don't think
these are - these haven't been premarked, have they?
MS. EMORY: Not with exhibit stickers, no.
THE COURT: Okay. There are 22 of them.
Madam clerk, at your convenience, mark those
and deem those admitted.

erea er tate s
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,
15, 16, 17, 18, 19, 20, 21, and 22
were received into evidence.)
THE COURT: Appears they are all part of the
underlying criminal file, so everything has been taken
judicial notice of.
Any other preliminary matters, Mr. Williams?
MR. WILLIAMS: No, Your Honor.
THE COURT: Any preliminary matters by the
State?
MS. EMORY: No, Your Honor.
THE COURT: Mr. Williams, do you wish to make
an opening statement today?
MR. WILLIAMS: I do, Your Honor.
THE COURT: Go ahead.
MR. WILLIAMS: Thank you.
I just want to do this since I'm not sure what
the Court has actually reviewed since we have separate
files between criminal and the civil, so I wanted to
outline a little bit of what we're talking about here
with respect to the claims in the amended petition for
post-conviction relief.
One of the strongest claims that I believe
that Mr. Padilla had was the claim that the public

8

7

13

1
2
3
4
5

e en er a I e no ice o a 1 1 e ense ate, an 1
was actually filed extremely late, and I'd included
within my documentation that has been taken judicial
notice and admitted the minutes - well, I did the
notice of the alibi, the State's objection, and the
6 Court minutes as well as the Court's order on that.
7 This was a reason I put the minutes in there, because
8 the Court's order, as far as the alibi witnesses, if I
9 recall correctly, at the end of it it says ifs going
1O to take that under advisement or rule upon it later,
11 which you did do, but I couldn't find any written
12 review of the order was actually in the minutes that
13 I've included wherein it says that there can be one
14 witness, Lurinda Arnold, that can testify, and so she
15 did, in fact testify; however, there was a deposition
16 taken under oath through testimony of Lurinda Arnold as
17 well as Alex Villasenor. And as it turns out, in
18 review of the trial transcript, Alex did testify, not
19 only about other matters but as to, it appears, the
20 alibi also, notwithstanding the Court's order. So
21 there is some testimony, at least, from Alex Villasenor
22 in there. Seems a little bit more perhaps fleshed out
23 in his deposition testimony before the Court, which is
24 also a document transcript that the Court has taken
25 judicial notice of.

1
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o ere were a num er o witnesses at were
outside the courtroom during the trial that could have
also testified as to the alibi of Mr. Padilla on the
night in question, which was August 6th over midnight
into the 7th until about 2:00 in the morning on the 7th
that account for his whereabouts.
Now, the two people, the victims in the
underlying criminal case, had testified that it was
early on the morning of the 7th that they had noticed
that their cars had been broken into or gotten into,
and that the financial transactions cards were missing
from them. One of them said that she knew it was early
that morning because the police came over to her house
somewhere around 3:00 in the morning, I believe, and
woke her up, and she checked. So it happened earlier
than that. The other one said it was 2:00, I believe
it was, the car alarm went off. So the accounting for
Mr. Padilla's whereabouts as of that time is a very
important factor. And there were, according to the
order, was only supposed to be one person testifying,
but there were a number of them that were ready,
willing and able to testify at trial but were not able
to be called due to the public defender's office
failure to file a notice of alibi in a timely manner
and a sanction that arose from the Court as a result of
10

9
~

1 a mac on.
2
So Mr. Padilla will be testifying as to the
3 people who are here, ready, and willing to testify as
4 to the alibi. We haven't all those people here, I
5 don't think that's necessary because they're going to
6 follow along in the same type of testimony that we have
7 coming from Alex Villasenor, and Lurinda, that you'll
8 be reading in the transcripts as to the exact same
9 times, and they will be testifying telling you these
10 guys would be here and saying the same thing. Calling
· 11 a bunch of witnesses wouldn't be necessary. Would be
12 something cumulative to give to the Court here because
13 it's all going to be the same testimony of where
14 Mr. Padilla was that night, which he'll be telling you.
15
So it's Mr. Padilla's position that had he
16 been able to put on the extra witnesses instead of just
17 who did testify, that it would have swayed the jury to
18 find reasonable doubt in the underlying criminal cases.
19
There are a couple of other claims Mr. Padilla
20 has. One is, he does complain about the prior trial
21 attorney not filing a motion to suppress based upon the
22 police approaching him in the alleyway; and the other
23 one is that he claims that there were some mistakes
24 made by the appellate attorney and what they argued.
25 Now, there is still claim regarding the jury
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mstruc ons, w 1c spo e o r. a I a a o . e
originally made this claim, and he now understands that
really that's solely an appellate issue, and we aren't
going forward with a complaint on that claim.
And so that would conclude any additional
comments that I have.
THE COURT: Thank you.
Ms. Emory, do you wish to make an opening
statement or reserve?
MS. EMORY: I do, Your Honor.
With respect to the claim that this petitioner
was somehow harmed by his client- or his attorney's
failure to file a timely notice of alibi, that's
specifically disproven by the record. The trial
counsel during her arguments at trial when she was
arguing to be allowed to present alibi evidence, she
informed the Court that the only other witnesses that
she wanted to call to support the alibi were Lurinda
Arnold and Alex Villasenor, and that information is
contained in trial transcript page 166, lines 17
through 22. Both of those witnesses actually did, in
fact, testify at trial in an attempt to provide an
alibi for this petitioner.
The only other witness that the petitioner has
suggested in his petition that could have supplied an
12
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a 1 1was someone a e ca e anny,
e I nt
supply a last name for that witness. In his testimony
at trial he said that he did not know Danny's last
name, and that was in this petitioner's testimony
during the trial on page 398, lines 9 through 12.
And so I would object at this point to any
testimony regarding other witnesses that this
petitioner claims might have been able to testify
because those were not plead in his post-conviction
petition. He only names Lu rind a Arnold, Alex
Villasenor, and Danny with no last name.
And the fact that both of the two witnesses
which defense counsel intended to have testify did, in
fact, testify at trial, and they did provide, to the
extent that they could, testimony regarding an alleged
alibi by this defendant. I'd also point out that the
facts of this case that were set forth at trial, and I
believe even corroborated by this petitioner's own
testimony, were that the defendant was with other
people throughout the night until he went to Danny's
house. He left Danny's house by himself to walk home,
and it was during his walk home that he obtained the
financial transaction cards. So even by the
defendant's own testimony, there wasn't anyone else
around to have provided an alibi for him. So we think
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t at c aim as to a, ase upon e ev1 ence e ore
the Court that we have asked the Court to take judicial
notice of.
Regarding the motion to suppress, the
defendant is arguing that his counsel should have filed
a motion to suppress. Certain statements that he made,
however, the statements were made after he was
Mirandized, as is proven in the record through
preliminary hearing transcripts, and also the
petitioner's own statements are that he was, in fact,
Mirandized, but he thought he should have been
Mirandized sooner.
I also would point out that he cannot show
prejudice from any failure to file a motion to police
because the statements that he gave to the police were
also statements that this defendant used as part of the
foundation for his defense at trial. He - the
statements he made through the police were in essence
that he had found the financial transaction cards, and
that was what he tried to present as a defense during
the trial. He also told his girlfriend at the time,
Lurinda Arnold, that he had found those particular
financial transaction cards, and she testified to that
at trial.
So even had the statements that he made to the
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po ice een suppresse , ose s ements wou ave
come in through his girlfriend at the time, Lurinda
Arnold, so he can't establish any prejudice from those
statements failing to be suppressed, even had they been
suppressible, and the State is not conceding they were
suppressible because he was, in fact, given his Miranda
rights.
Defense counsel has not outlined any specific
appeal issues that he believes should have been raised,
so I can't really address that. I don~ believe that
he has established that there was ineffective
assistance of counsel on appeal, which he has not
articulated evidence for that.
THE COURT: Okay. Are there witnesses?
MS. EMORY: Your Honor, prior to testimony,
can we have this defendant waive his rights for
confidentiality and attorney-client privilege because
his prior counsel is present in court and prepared to
testify.
THE COURT: I'm not sure who the first witness
is. Who are you going to call first?
MR. WILLIAMS: Mr. Padilla, Your Honor. I do
have a comment before that.
As far as the motion to suppress based upon
Miranda, I talked to my client about that, Your Honor,
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an exp ame to 1m a rea y no arm explained what Miranda was to him. He didn't
understand that. No harmful statements actually came
from him prior to Miranda. In fact, he used those
statements, and so the basis for suppression based on
Miranda is withdrawn. Any complaints he may have
simply for the police approaching him and stopping him
at the alleyway and any reasons that there may be or
may not be for approaching and stopping him.
THE COURT: ·All right.
Well, Ms. Emory, we will get to that issue
here in due course.
Mr. Williams, your first witness.
MR. WILLIAMS: Thank you.
I would call Mr. Padilla to the stand.
THE COURT: Sir, if you'll please come forward
to the witness stand and take an oath.
THE DEFENDANT: One moment, if I could, sir.

19 WHEREUPON,

20
TARANGO DEFOREST PADILLA,
21 called as a witness, and having been first duly sworn,
22 was examined and testified as follows:
23

THE COURT: Please be seated, sir.

24

DIRECT EXAMINATION

25 BY MR. WILLIAMS:
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Q Would you say your n9me, please.
A Tarango Deforest Padilla.
Q How do you spell your last name?
A P-a-d-i-1-1-a.
Q And you are the petitioner in this case,
correct?
A Yes, sir.
Q In fact, you've got two cases going?
A Yes, sir.
Q These cases arise from two underlying criminal
cases, correct?
A Yes, sir.
Q And you were the defendant in those underlying
criminal cases that began in 2009?
A Yes, sir.
Q Do you know what the charges were for which
you were convicted?
A Being in possession of financial transaction
cards.
Q Okay. Do you recall the date that you were
arrested?
A The date was between the 6th and 7th.
Q Of?
A Of August.
Q \Nhatyear?
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A 2011.
Q 2000 what?
A 2011.
Q Now, your judgment of conviction is in 2011.
\Nhat was the date of the evening that you were
arrested?
A I would say it was the early morning hours of
2007 - August 7th of 2011.
Q Okay. Let's do this again. The case arose in
2009, right?
A Yes, sir.
Q Did It start on the afternoon of August 6th
and go over the midnight line of the 7th?
A Yes. 2009.
Q Okay. The conviction was 2011, right?
A Yes.
Q Okay. Now, do you recall the events of the
afternoon of August 6th into the morning of 2000 - of
August 7th?
A Yes, I did.
Q Before you get into that, I want to take this
a little bit slower. I want to take It step by step.
Let's start about 3:00 on August 6th. Right
now I'm speaking only 2009, okay?
A All right.
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1
Q Do you recall where you were and who you were
2 with then?
3
A I was at my house on 4th Avenue East with
4 Lurinda and Xavier.
5
Q Lurinda who?
6
A Lurinda Arnold and Xavier Patterson.
7
Q \Nho were they?
8
A That was my girlfriend and her son at that
9 time.
10
Q Okay. How long - where was your house
11 located?
12
A My house?
13
Q Yes.
14
A It was between Ketchum and - Ketchum and 4th
15 Street, right there on Ketchum and 4th Street.
16
Q Ketchum Street?
17
A Yes.
18
Q Twin Falls, Idaho?
19
A Yes.
20
Q How long were you at that house with those
21 people?
22
A I'd gotten off work about noonish, a little
23 after noon. I was working at a friend's mechanic shop,
24 Red Line Automotive, on Kimberly Road. \Ne were pretty
25 much doing our own things. I think we had a few people
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a s oppe y roug at a ernoon. o inner
time up until our- up until dinnertime, which we ate
between 5 and 6, one of our friends had gotten married.
Her name was Tara and Seth. We'd been invited to go to
a wedding reception later on that evening at \Noody's
Bar.
Q Okay. So dinner time was between 5 and 6 p.m.
on August 6th?
A Yes. I do believe, so yeah.
Q Did you remain at your house until 5:00?
A Yeah. \Ne were at home the whole time. We had
a few people probably stop by like colleagues. We
always had people come over here and there throughout
the day.
Q Okay. \Nhat's Tara's last name?
A Tara- I couldn't recall. She's a bartender
at \Noody's.
Q Okay. So you're eating between 5 and 6. \Nhat
happened at 6:00?
A Up till 6:00?
Q What happened after 6:00?
A After 6:00 we were pretty much getting ready.
I called my sister and my mom to see if they could
babysit Xavier.
Q \Nho is your sister?

19

20

16

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A Joanna
Q Okay.

urnz.
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Q Okay. And who was with you?
A Lurinda.
Q And did anybody else stop by?
A No one stopped by, but there were people we
knew. We called Chiet and his wife is Jennifer, and
then we knew the bartender, but there was no one there
that we were later on meeting up with. So I had parked
9 my vehicle at the Norm's Cafe, and we'd walked over to
1O The Signature where her aunt and uncles usually play
11 darts over at The Signature, but no one was there. We
12 didn't stay there. We went to Log Tavern after that.
13
Q Okay. Give me a time that you left The
14 Hideout and went to the Log Tavern.
15
A Between the walk to Signature and back to the
16 vehicle, that might have transpired within five or so
17 minutes, not very long, and then from there to drive to
18 the Log Tavern, which I think is on 3rd.
19
Q Okay. So you went from The Hideout to where?
20
A To The Signature.
21
Q The Signature or Sidewinder?
22
A No. It's not Sidewinder. It's Signature.
23 It's a little bar right off Main Street
24
Q Okay. So 4:57 minutes - half an hour, a
25 little over half an hour, you say, at Hideout. So you

A She said she would. I told her I'd give her
some money. So around 7ish I think is about the time
we stopped over at my mom's. They lived on Monroe, off
Monroe and Falls at that time. Then we - from there
we stopped at the - a gas station on the comer of
Washington and Addison to get cigarettes.
Q Who'swe?
A Me and Lurinda, Lurinda Arnold.
Q Okay. Did she stay with you the whole time?
A Yes. We were together the whole night.
Q Okay. So what time did you stop at the gas
station?
A It would have been a little after 7 because we
got over to The Hideout- we just drove right out to
The Hideout right across the street, pretty much.
Q From?
A From the Chevron and McDonald's right there on
the comer of Washington and Addison.
Q Okay. So now you're at The Hideout and what,
it's a little after 7 p.m. on August 6th?
A Yeah. We were there enough to drink a big
schooner of beer and another beer. Not even really
more than a half hour, a little over a half an hour or
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1
Q UKay. so what time ma you get to the Log
2 Tavern?
3
A Close to 8.
4
Q Log Tavern's not very far away from Norm's?
5
A No. It was close to 8, yeah.
6
Q Where is the Log Tavern?
7
A Log Tavern, I do believe, is off Washington
8 and 3rd, somewhere around there. I know it's by an
9 auto body shop.
10
Q Okay. Did you go inside the Log Tavern?
11
A Yes, my friend Cal owns the Log Tavern, so he
12 knew that - so we were at least an hour. That's when
13 we started calling people, and I called Alex, and I
14 called15
Q Alex who?
16
A Alex Villasenor. Lurinda called some of her
17 friends. I called my brother, you know, asked if him
18 and his friends wanted to meet up with us.
19
Q Who's your brother?
20
A My brother is Willy Ortiz.
21
Q Okay.
22
A And a good friend of ours, his name's Rolando.
23
Q Rolando what?
24
A Rolando Gomez.
25
Q Okay. All this was done from inside the Log

1 went over to I ne signature at what time?
2
A I don't know. Between 8, 15 minutes till 8,
3 maybe.
4
Q Okay. And you were there for how long?
5
A Not even just enough to poke our heads in to
6 see nobody was there.
7
Q Who was with you?
8
A Lurinda.
9
Q Anybody else at the time?
10
A No.
11
Q Okay. So only a moment there and back to 12
A We went to Log Tavern after that. We drove to
13 Log Tavern from Norm's.
14
Q From Norm's?
15
A Norm's Cafe that's on the comer.
16
Q Well, I'm still - I'll backtrack a little
17 bit.
18
You're still at The Signature and leaving The
19 Signature and going 20
A Walking towards my vehicle at Norm's Cafe with
21 Lurinda.
22
Q Okay. And then it was on to the Log Tavern?
23
A Yes, sir.
24
Q You didn't stop in Norm's?
25
A No.
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A Yes. We were at the Log Tavern from, I would
say, almost close to 9.
Q Okay. Until about 9:00. And was it just you
and Lurinda who were there?
A A couple people shown up that we knew, more
her friends. Caralee had called and said she was going
to be over at the Klever Klub. Alex was still trying
to find - was having a hard time getting a ride. I do
believe that he had called me a couple times, telling
me that him and Nadine were arguing, which was him and
his wife at that time. When we went, when we left the
Log Tavern over to the Klever Klub is when we were
there long enough to order some pitchers of drinks, and
I think I went and left and picked Alex up.
Q You left from the Log Tavern?
A Yeah. After we drank about maybe a pitcher.
I think we still left some there.
Q What time did you leave to go pick up Alex
Villasenor?
A Would have been after 9, I don't really recall
what time. I know we were at the Klever Klub, me and
Lurinda, Caralee, Holly.
Q Hang on.
A Okay.
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u uon t Jump anead of me.
A All right. Sorry.
Q You left from the Log Tavern, right?
A Yes.
Q And you believe it was around 9?
A Yeah.
Q And did you leave alone to go pick up Alex?
A No, I didn't. Lurinda was driving at that
time.
Q Okay. Where does Alex live?
A Alex lives off of Washington South and
Pheasant and Valencia Street at that time.
Q Okay. And he was home when you picked him up?
A Yes, he was.
Q Did you pick up anybody else at that time?
A No. We stopped at his brother's to see if he
wanted to go. He lived just a couple blocks from Alex,
and he declined to go. I can1 remember what he was
doing. Dropped a few things off with him, and we came
back to the Klaver Klub, because Nadine didn't want him
to take his vehicle, and he didn't want to leave the
kids there, to take him to the bar.
Q Him means Alex?
A Alex, yes.
Q So you drove back to or over to the
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1 Klever KIUD (
A Yes. On the way back to the Klever Klub, and
2
3 Alex went to the Klaver Klub.
Q So there is three of you in this car?
4
A Lurinda stayed at the bar. She stayed at this
5
6 bar with Caralee and her girlfriend.
Q Which bar?
7
Okay.
A
8
Q You've lost us a little bit here, because you
9
10 said that you and Lurinda left from the Log Tavem to
11 go get Alex.
12
A No. From Klever Klub, or from the Log Tavern
13 we went to the Klever Klub. From the Klever Klub we'd
14 been there for a moment, five, ten minutes.
Q Okay.
15
16
A Then is when I called Alex again, and he
17 needed a ride, so I left and got him a ride after we
18 got our drinks.
19
Q Okay. So you did leave alone to get Alex?
20
A Yes, I did.
Q Okay.
21
22
A I drive from the Klaver Klub to Washington
23 Street up towards Shoshone and took a right across the
24 Perrine Bridge, or the single bridge, what I used to
25 call it, because he lived out towards Washington Park
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Apartments, out mmrs new suoarvrsron.
Q Then you picked him up and came back to the
club?
A Yes.
Q How long did that round trip take?
A Maybe 20 minutes, tops.
Q So there is two of you in the car?
A Yes. And Alex.
Q And when you got back to the Klever Klub, was
Lurinda there?
A Yes. Lurinda was there with a few people.
Q Who were the people at the Klever Klub?
A Caralee.
Q Caralee who?
A Caralee Cleveland, Ila, I don't know Ila's
last name. Holly, there were bartenders at the
Klever Klub. Seth was there.
Q Seth who?
A Seth, the one that got married. His little
entourage was there, Tara was at Woody's, so between
all that time that we were there, and we all gathered
up and went to Woody's ••
Q How long were you at the Klever Klub after you
returned with Alex?
A Maybe a little after 11.
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t mg t on ugust t .
A Yes, sir.
Q Okay. And so around 11 you went where?
A Right to Woody's.
Q Who was in your - whose car were you in?
A I was in my vehicle with Lurinda, Caralee, my
friend Anaya, and Alex, and I have an Isuzu Trooper, so
I think that's the only people that piled in our
vehicle.
Q And you went where?
A Woody's.
Q Okay. And the reason for going to Woody's
was?
A For Tara and Seth's reception. Everybody that
was gathering over there at Woody's, Mr. Woodhead was
throwing them a big shindig deal over there for them
because they'd been employees over there.
Q Okay. Did you go in Woody's with everybody
that was in the bar?
A Oh, yeah.
Q Were there other people at Woody's that you
knew?
A Yeah, there was Danny, my brother, Rolando
were there.
Q Dannywho?
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A uanny, now I Know his last name 1s Lee.
Q Okay.

A And his girlfriend, his cousin, all Tara's
friends, and most of our acquaintances that we knew.
Tawards the closing hours we were Q WellA Okay. We had all our tables out by the back
tables there by the bandstand.
Q Okay. I want you to explain all these people
that you knew that can account for your whereabouts at
Woody's. Okay?
A Okay.
Q Say their names again. There was Alex
Villasenor?
A Alex Villasenor, Lurinda Arnold, my brother,
Julio Ortiz, Rolando Gomez, Danny Lee, I can't remember
his girlfriend's name. She was with him at the time.
His cousin, Tiffany.
Q Seth?
A Seth, Tara, and their friends.
Q Caralee?
A Caralee.
Q Caralee what?
A Caralee Cleveland. And Carrie was working as
a cocktail waitress, and her last name is Reinhardt,
30
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Q Was George there?
A George, I think, might have been - he was
with Whitney at that time, and I think they were at the
Klover Klub. They never showed up with us over there.
Q That was George Isenhart?
A Yeah. I don't remember George Isenhart being
with us. If he was, I don't remember.
Q Okay. Were the people that you've just named
around the whole night after 11 :00?
A People faded out. My brother and his friends
left, just people faded out. The only people that
stick around was Danny and me, Lurinda, Caralee, 'cause
Caralee was waiting for Carrie, Danny was getting ready
to go to Nevada. He was moving to Nevada to work with
his uncle down there somewhere. I can't remember where
he was going. His aunt was getting ready to sell the
house, so he had to move, so he was just going to go to
Nevada. At that time I didnt know his last name. And
I had all these witnesses on witness lists to give Q Well, hang on.
A Okay.
Q So you've got Danny Lee, Lurinda Arnold, Alex
Villasenor A Anthony Anaya.

u {.;ara1ee·1
A Caralee.
Q I forgot her name?
A Cleveland. Carrie Reinhardt was working.
Q Carrie Reinhardt.
A Did I say Alex?
Q Yes.
A Alex was there.
Q So all these people were there at Woody's?
A Yes.
Q And they did not fade away?
A No. We all went to - we were all waiting for
our friends to finish up with the bar 'cause It was
closing time at 1 so Q So you were you able to, final call was at 1,
right?
A Yes.
Q That's closing time?
A Yes.
Q Were you able to stay after closing time?
A Yes, sir, because I was a former employee as a
security worker there, and Lurinda was a bartender at
Sidewinders.
Q So did everyone that you just named, were they
all staying after 1:00?
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1
Q Were these people always around you except
2 for, obviously, there has to be some short time where
3 you stepped away from the table?
4
A I used the bathroom, yeah. That's the only
5 time I recall leaving the table, mingling around,
6 dancing, but that's the only time I left.
7
Q Where did you go when you got in the car?
8
A We went right to Danny's.
9
Q Where does Danny live?
10
A At that time he lived on 6th and Jerome.
11
Q In Twin Falls, Idaho?
12
A Yes, sir.
13
Q Now, it's Danny Lee?
14
A Yes, sir.
15
Q What time do you believe that you arrived at
16 Danny's?
17
A A little after 1:30.
18
Q Okay. How long was the time19
A Maybe, I don't really recall a lot of times.
20 I mean, but I do recall It was way after 1:30.
21
Q Okay. We know it was after close and after
22 cleanup.
23
A Yes.
24
Q Then going to Danny's?
25
A Yeah.

es, we were a ms, e oo ys.
Q Tara was working that shift, right?
A Tara was. She was working and participating
in her - she was serving drinks for a lot of us.
Q And how long did cleanup take?
A After final call and everybody got out of the
bar, I would say It would have been 15 after when
people finally got out the door besides all of us that
stayed there. It would have been close to 1:30 by the
time all of us piled into the vehicle and went to
Danny's.
Q It only took 15 minutes to clean up, and
everyone left?
A Cleanup started at 1, started to count their
tills and whatnot
Q So you all climb in the car. First of all,
were they the same list of people that you just named?
A No.
Q And what car are we talking about?
A My Isuzu Trooper.
Q Who climbed in the car?
A Me, Lurinda Arnold, Anaya, Caralee, Carrie,
and Alex.
Q Did you ever leave Woody's?
A Nope.
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1 vehicle.
2
Q Okay. I was asking for people who weren't
3 You already named those people.
4
A Yeah. There were a couple others I just seen_
5 them at the bar and stuff working there.
6
Q Okay. What about Tara?
7
A Tara didn't-they didn't go over there.
8 They went home.
9
Q And Caralee?
10
A No. Seth and Tara went home.
11
Q And Caralee?
12
A And Caralee and Carrie came with us.
13
Q They were in your car?
14
A Yes.
15
Q Okay. How long did you stay at Danny's house?
16
A I was waiting for a friend of ours, Felicia,
17 to come over. Would I incriminate myself?
18
Q Not anymore.
19
A Well, I was waiting for her 20
Q Well21
A I was just waiting for her to show up so 22
Q Okay.
23
A Me and Lurinda got in an argument because I
24 was waiting for her, so she went home closer to the
25 1:00 hour or 2:00 hour. Alex was still with me.

o t you go inst e annys.
A Yeah. We all went into Danny's. Besides, you
couldnt smoke in Danny's house, so some of us were out
on the patio smoking cigarettes.
Q The patio in the back yard?
A Yes.
Q When you got to Danny's, who was already
there?
A Danny, his girlfriend, some of his friends.
Q Who was already there that was at Woody's that
you haven't named?
A At Danny's house?
Q Yes. Who was atDanny's house that was also
accounting for your whereabouts at Woody's that you
have not named that didn't get into your car?
A Danny, he had his own vehicle, him and his
girlfriend, his cousin Tiffany left with them, she also
lived at the house. They were roommates. And just
some other people I didn't know.
Q Okay. Was there anyone else that you do know
that was accounting for your whereabouts at Woody's
that got to Danny's after you got there?
A Yeah. Lurinda Arnold, Alex, Antonio Anaya.
Q They didn't go with you in your car?
A Yeah. These were the people that were in my
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getting a cab because of our argument.
Q So everybody was breaking up around 2?
A Yeah. It was fading out because nothing was
really going on. I mean, there was some beer there and
some liquor.
Q So after 2:00 did you stay?
A No. I was waiting for - to finish my beers,
and I took a couple more pills that I had, and Alex
asked me, he was waiting for Nadine to come pick him
up, and if I wanted a ride. I was like, no, it's only
two blocks. I mean, I live right there.
Q Okay. So at 2:00 when other people, as you
said, were fading away, did you also?
A No, I didn1 fade away right away.
Q How much longer did you stay after that?
A Maybe till a little after 2, maybe 2:15ish.
Q Okay. So is that when you started to walk
home?
A Yes. I started walking home.
Q And you said your house is two blocks away
from Danny's?
A Yes.
Q What's the address? You said your address
before. Danny's house, you said, was on 6th?

1
an erome. etc um 1s on e o owing
2 street up from Jerome. I walked up to Ketchum, took a
3 right towards 4th, which I just had to pass 5th, go
4 down the alley, boom, I was home. Between that is when
5 the incident happened between when I found the items on
6 the sidewalk and the incident with the officer.
7
Q Would you describe that with some specificity,
8 please.
9
A After I left - well, before Lurinda had left,
1O I had gotten my coat out of the vehicle, it was a
11 little chilly, I left Danny's, told everyone I was
12 leaving. They knew I was leaving. Alex and Nadine
13 left. I had walked up, past Jerome, up to going
14 towards Blue Lakes, took a right on Ketchum, and had
15 jumped over to the sidewalk part of the street because
16 one side didn't have a sidewalk. There was some items
17 that were strewn around on the sidewalk.
18
Q What items?
19
A At that time I didn't know what they were. I
20 was trying to figure out what they were. I later found
21 out they were credit cards. I thought they were gift
22 cards, and there was some coins and some papers, which
23 I picked up a couple quarters and put in my pocket and
24 what I thought were gift cards. As I was looking at
25 them, it was dark in that area, and I placed them in my
~
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coa poc e . n w en go m e a eyway, ea a
commotion across the street from me, and I didn't see
anybody. I thought it was somebody, there's vehicles
parked on the side of the road. As I got in the
alleyway, a vehicle came out at me at a rate of speed
that startled me. No lights were on or nothing, and

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

7 18
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

M

Q What about headlights?

A No headlights, nothing. I ran between two
houses, thinking I was going to get jumped because me
and my brothers have gotten jumped before, and it was
just brought - I just reacted, and when I flipped over
the fence, I sprained my ankle, and I got up and tried
to run, and by the time I realized it was officers, I
was laying down and was Q Was there any colored lights on top of the
car, in the grill?
A No, sir. I didn't hear anybody say stop or
anything until I was it already there.
Q How fast was the car coming?
A Faster than I thought I mean, I just- it
just happened to quick. My back was to it, so I
didn't - there was two houses close to where I was at,
and I ran between them. He may have turned on his
lights when he got on the road, I don't know, but I

1 n see an mg.
Q Did you ever see any police colored lights
coming from the car?
A No, I did not.
Q How loud was the car coming at you?
A It was a hard rev, and it came out at me out
of the alley. He said he was traveling down the alley,
which is two lengths, is what I recall him saying in
the trial, but he was right there. I mean, it sound
like it was right there.
Q What was your response?
A I just tried to run to my house. Safety. I
thought it was around the comer from my house.
Q How far was the car away when you started
running?
A It was across the street from me in a pitch
black alley. I didn't even see it.
Q When you ran, how far did you actually run?
A Maybe three house lengths on 5th.
Q Did you stop yourself or did the police stop
you?
A I didn't stop 'cause my ankle, I was hurt, and
I was laying in the bushes, and I believe it was then,
'cause I heard numerous other vehicles racing, vroom
vroom. A lot of commotion was happening like right
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1
was I e, o , ose o 1cers, ose cops.
2
They found you?
3
Yeah, they eventually found me behind Fuller
4 Law Office, right there behind the office.
5
Q In that alleyway?
6
A Yes.
7
Q Were you searched?
8
A I was handcuffed, I was pulled out into the
9 alley, I was handcuffed and leaned over the back of a
1O car, and the officers were digging in my pockets and
11 accused me - first they pulled out what I - looked
12 like to me - he's all, what are you out there,
13 breaking in windows, breaking in people's cars? I was
14 like, no, I'm not. I said, if anybody has reported any
15 windows broken or anything, you can charge me whatever
16 you want, and he goes, well, bullshit. I know you're
17 not out here just doing - I can't remember what all he
18 said, but he goes 19
Q So the answer to my question you were searched
20 is yes?
21
A Yes, he searched me.
22
Q And what was found?
23
A Just 15 Norcos that I had on me.
24
Q Were credit cards found?
25
A I don't recall any cards being on me 'cause
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e car s oun on e groun were in one poc e , an
when I was laying in the bushes, I thought, I was
trying to make sure I didn't have nothing on me in case
I got found. I mean, it wasn't- I had a misdemeanor
warrant for a misdemeanor DUI at that time also, so I
was panicking. I didn't want to pick up more charges
because I thought I might have had some weed on me. So
I felt - I tossed everything that I thought I didn't
want found on me into the bushes.
Q Okay. So let's work backwards a little bit
here. Okay?
A Okay.
Q You complained about the search and the police
shouldn't have been able to search you, correct?
A Well, I didn't feel that they - I felt maybe
they just patted me down, and when I got to the jail,
yeah, they strip search you at the jail, but I felt
that It violated the tarry search on me.
Q Say that last part to me again.
A I felt that he violated the tarry search on
me.
Q Tell the judge why you think that.
A Because he had been digging in my pockets and
pulling stuff out. I didn't think it was relevant for
what he was accusing me of.
42
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at ey oun t at you
think should not have been into evidence?
A The rocks that were in my back pocket that
they said were Ninja rocks. There's no mention about
no flashlight, whenever they went and searched around,
they found a flashlight that was broken that was in one
of the yards. It was not my flashlight.
Q Were the rocks used against you at trial?
A Yes, they were.
Q Okay. Was there anything else found that was
used against you at a trial?
A A flashlight that was broken.
Q Do you believe that if there were a motion to
suppress filed, that those would not have been able to
be used?
A I felt they shouldn't have been used. I
wasn't out robbing people's stuff.
Q Do you think tt those were not used at trial,
that that would have helped A It might.
Q - make a reasonable doubt for the jury?
A Maybe. I mean, just my actions alone wasn't
in my benefit.
Q Okay. You named a number of people,
particularly during the time that you were at Woody's
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erea er om : on.
A Yes, sir.
Q Into the morning of August 7th, right?
A Yes, sir.
Q Okay. Did you ever tell the public defender
about the existence of these people?
A Yes, I did, from the beginning.
Q What did you tell the public defender?
A My public defender was George Essma I had
been in here, I was a trustee, I had gotten a job, I'd
asked for a bond reduction. But between that time I
told George or Mr. Essma that, hey, I have- I have
witnesses that were at Danny's, my friend Danny's house
that can vouch for what I was doing not only that night
but- but when I left, and he goes - and he goes,
well, have them write statements, and the only ones
that at that time wrote statements was Alex and
Lurinda. And Danny, he was gone, everybody else, you
knowQ Danny Lee?
A Danny Lee had started moving. I think he had
gone to Nevada to see about his job, I mean, 'cause at
that time Lurinda couldn't find him. She was coming to
visit me. I did say, hey, you need to find them
people.
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ay. ets ac up a I e
2
A Okay.
3
Q Instead of going into all that stuff, I was
4 just really asking you what you had told the public
5 defender about this.
6
A Yes, I did have a list, and I still have that
7 and dated in my legal materials.
8
Q Okay. That list, would you name the people
9 that were on that list.
1O
A At that time I have George Isenhart, Joanna
11 Ortiz, Julio Ortiz, Benita Covarubbias, Yvonne
12 Enriquez, Alex Villasenor, Nadine Villasenor, Danny
13 with a question mark, Felicia Fairbanks, Caralee
14 Cleveland, Carrie Reinhardt, I think I may have put Ila
15 on there and Holly and Seth and Tara. 'Cause that was
16 all the people I really remembered that could place me
17 at the bar and at Danny's. I wasn't going to take a
18 house of drunk people to walk me home.
19
Q Did you say Lurinda Arnold?
20
A Yes, I did.
21
Q Now, you've named a lot of people there. The
22 ones that you named that you were actually sitting with
23 all night, are they the particularly important ones?
24
A There was a few that were very important to me
25 that were on that.

ay. ose are t e ones t at you ve area y
named that you were with all night?
A Yes.
Q Starting at 11 :00 on.
A Yes, sir.
Q Right?
A Yes, sir.
Q Then at least Lurinda and part of the time
Alex was before 11 :00, right?
A Yeah.
Q Are those people also part of that list that
you gave to the public defender?
A Yes.
Q And did you tell them why those people were
important?
A Because they were with me that night, and they
knew what I was doing up to the point I left.
Q When was this communicated to the public
defender's office?
A Before my - the first time he come to see me,
he says, just hold on to that list, and I will come
back to see you, and he never did.
Q Okay. So at some point the public defender's
office became aware A Yes.
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first.
At some point the public defender's office
became aware again of alibi witnesses because they
filed a notice of alibi, right?
A I would assume so.
Q Did you talk to them at another time?
A I wrote numerous kites that I still have that
were dated trying to have them come - have Mr. Essma
come and pick up the statements that I had, and that
list so they could have an investigator at least try to
go find some of them people.
Q Now, we had wanted you to bring what you need,
right?
A Yeah.
Q As far as written statements. But there was
something happened in the transport, right?
A Yeah. I got-this time around?
Q Yeah. This time.
A Yeah. I was at work, and I just celled up
after a shower, and not even an hour or so later
watching my TV I was told to roll up, and I didn't get
a chance to bring none of my important papers. I
wasn't notified. I was - it was a spur of the moment,
and I was on transport, and here I am. So the

important mgs wante to nng up t a cou
prove and show that I was trying everything in my means
at the beginning of this to resolve it is in my
paperwork up at IDC.
Q Which, in addition to your testimony, would
have been the written communication about alibi
witnesses?
A Yes. Yes. All of my written communication.
Q Okay. So you eventually-you went to trial?
A Yes.
Q These witnesses that you have named that were
with you from 11:00 on at Woody's and even the two that
were with you before 11 :00, were they here for trial?
A A lot of them were, and a lot of them were
told, I don't know who told them while we were in trial
that they couldn't testify, so some of them left.
Q Okay. Have you subsequently learned there was
a judge's order about that?
A Yes. For what we've spoken about, yes.
Q Okay.
A But at that time I didn't.
Q Okay. But who do you know that was actually
here, ready, and willing to testify? There was Lurinda
Arnold and Alex Villasenor and we know they testified,
right?
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es, my sister, my ro er u 10, my mom, my
sister, both my sisters, Caralee, and Carrie showed up.
I think we were trying to find George. I think he at that time he was living here in Twin, but when they
were told that they couldn't come into the courtroom or
testify, they left.
Q Okay. And that testimony would be
substantially similar to what you said, what Lurinda
said, and what Alex Villasenor said?
A Yes.
Q Okay. Is it your belief that had those
persons also testified about alibi, it would have given
more reasonable doubt to the jury?
A I honestly feel it would have. Because not
only were some of them there, some of them knew that me
and Lurinda were out that night at bars and what we
were doing.
Q Do you know how often prior to trial that you
communicated with the public defender's office about
witnesses?
A At the beginning when I bonded out in
November, we - Mr. Essma said come to his office. Me
and Lurinda went over there. We had spoken to him, and
I think I had given him not only Alex's and her
statement, but I had thought about - I had thought I
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always kept copies of everything I've written and
communicated with them for the record. I had always I was also told that I would be, because at that time
they were bringing a persistent violator on me, and I
asked George, are they bringing that on me to threaten
me into taking a plea 'cause I'm not going to plea to
something I know I didn1 do. And he goes, yes, they
are. And he wanted me to take a plea, and I wasn1
going to take a plea.
Q What was the reason that you ran in the alley?
A The reason I ran was because someone, I
thought I was going to get jumped. I mean, I wasn't
going to sit there and wait to get my butt kicked.
I've been jumped before. I was freaked out. Now, if
he would have had his lights on, I would have stopped.
I would have been like, barn, gone. It's a done deal,
I'm done. You know, I'm not going to run.
Q Okay. That was my next question.
Now, you had some complaints and claims in
your post-conviction about appellate counsel. What is
it you claim appellate counsel failed to do and did do?
A Appellate and trial counsel or appellate
counsel?
Q If there's something I haven't mentioned about
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1
r. a I a 1s on e witness s an an s 1
2 under oath, sir. You're okay now?
3
THE DEFENDANT: Yeah. I'm better. Thank you.
4
THE COURT: You're welcome.
5
Mr. Williams, go ahead.
6
MR. WILLIAMS: Thank you.

tria counse , en e s stic WI tria counse .
A Okay. I felt that George neglected my cas~ in
a few different areas when I was trying to establish, I
mean, everything that I was doing. You know, up to the
point, and I got arrested. He wasn't coming to see me
after numerous, numerous kites before trial. He dumped
my case, I felt, onto Marilyn Paul. Marilyn Paul had
kept coming to the jail and trying to talk me out of my
jury trial. I was very upset Sergeant Thomas and
Hekula [phonetic] and a couple other officers put me in
the rec room to calm me down because I was upset that
they weren't going to allow my witnesses to testify. I
kept saying it wasn't my fault. You know, I tried to
give these people, I lost good witnesses. You know?
Here I am.
Q Do you need a sec?
A Yeah.
MR. WILLIAMS: May I have a moment?
THE COURT: Let's take a five-minute break,
five, ten-minute break.
Mr. Padilla, why don't you step down for a
minute. We'll be back in ten minutes.
(Pause in proceedings.)
THE COURT: We are back on record at 2:41 this
afternoon on the Padilla cases.

7 BY MR. WILLIAMS:

8
Q Mr. Padilla, you were at the juncture, you'd
9 left off that you recently had a complaint about the
10 public defender's office and lack of communication,
11 right?
12
A Yes. Yes, sir.
13
Q Were you done with that or do you have a few
14 more things to say?
15
A I did. When I tried to have a hearing to try
16 to get different counsel, we had a hearing with Bevan
17 that he kicked everybody out of the courtroom and
18 sealed and told me it wasn1 in my best interest to
19 fire my attorney. And I said, I don't feel I'm being
20 represented right.
21
Q Well, this is not about a hearing on rulings
22 here. This is about 23
A Okay. I just felt that I wasn't 24
Q - claims that support post-conviction.
25
A Okay.
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1 w at oug t was roe s an t e as 19 t at was
2 found in the yard that was not mine.
3
Q Okay. And the fact that a motion of
4 suppression wasn't made?
5
A Yes.
6
Q Forgive me. I forgot the second thing you
7 said. You said the evidence and the 8
A Jury instructions.
9
Q Jury instructions. Okay. Which you and I
1O have already discussed?
11
A Yes. That it was irrelevant.
12
Q Okay. Any other claims about the appellate
13 counsel?
14
A I just felt that they didn't- I just felt, I
15 told her on the phone that I didn't think you did my
16 appellate brief to the fullest. It was just point
17 blank, a dead bang loser. I mean, you know.
18
Q That was within her discretion, right?
19
A I'm assuming so.
20
MR. WILLIAMS: Okay. I have no further
21 questions, Your Honor.
22
THE COURT: Ms. Emory, any questions?
23
MS. EMORY: Yes, Your Honor.
24
CROSS-EXAMINATION

a s w a 1t s a ou .
So let's go on to what we talked about with
the appellate counsel.
A The appellate counsel.
Q You believe there were some claims that were
left out and not properly made?
A Yes. Throughout the whole time, which I also
kept records of letters that - all the letters I've
written here 'cause a lot of our correspondences was to
phone and letter.
Q Can you give us the appellate counsel's name.
A Diane Walker.
Q Okay.
A I had explained to her from the very get go
when I found out that she was my counsel of all the
issues that I felt was wrong such as the evidence, them
not allowing my witnesses. I felt some of the jury
instructions that kept changing throughout the course
of trial.
Q Let's go back so you can be more specific for
the Court.
A Okay.
Q When you said about the evidence, are you
talking about the witnesses that did not testify?
A Yes. Not only that, I felt the, allegedly,

25 BY MS. EMORY:
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2
3
4 out.
5
Q And your own testimony was that you found them
6 after you left Danny's house, correct?
7
A Yes. I found them on a public sidewalk.
8
Q And you were by yourself when you found them?
9
A Yes, ma'am.
10
Q And when the police found you after you hurt

A Not everything without having my notes or my

4 transcripts. I do recall a lot of it.
5
Q Do you recall testifying that you left Danny's
6 house sometime after 2 that morning?
7
A Yes.
8
Q And did anyone leave Danny's house with you?
9
A Felicia was going to, but she didn't. She
10 stayed.
11
Q So you left by yourself?
12
A Yes, ma'am.
13
Q To walk to your house?
14
A Yes.
15
Q And you also testified that it was after you
16 left Danny's house to walk home that you obtained the
17 financial transaction cards, correct?
18
A Yeah. On the block from where I was walking,
19 yeah.
20
Q So nobody was with you at that point, correct?
21
A No, ma'am.
22
Q And no one at the trial testified that you
23 obtained those financial transaction cards before you
24 left Danny's, did they?
25
A I don't get what -

11 your ankle, you had a misdemeanor arrest warrant out,
12 correct?
13
A Yes, it was for a misdemeanor DU I.
14
Q So the police could have arrested you for
15 that, regardless of any other suspicions they had,
16 correct?
17
A Yes.
18
Q And they could have searched you incident to
19 arrest?
20
A Yes.
21
MS. EMORY: I have no further questions, Your
22 Honor.
23
THE COURT: Mr. Williams, any redirect?
24
MR. WILLIAMS: No, Your Honor.
25
THE COURT: Thank you, Mr. Padilla. You may
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1
( lhereatter a d1scuss1on was held ott
2
the record.)
3
MR. WILLIAMS: He will, and he'll confirm
4 that, Your Honor.
5
THE COURT: You will, Mr. Padilla?
6
THE DEFENDANT: Yes, sir. Thank you, Your
7 Honor.
8
THE COURT: In addition to that, the Court
9 will make a finding when that when there's a
1O post-conviction proceeding like this when accusation is
11 made against counsel, I deem that a waiver of
12 attorney-client privileges anyhow.
13
So with that, good enough for you, Ms. Paul?
14
THE WITNESS: Yes, it is.
15
THE COURT: State the witness' name for the
16 record.

1 step down.
THE DEFENDANT: Thank you, sir.
2
3

THE COURT: Mr. Williams, do you have

4 additional evidence to present?
MR. WILLIAMS: No, Your Honor.
5
THE COURT: State intend to call any witness
6
7 in this case?
MS. EMORY: Yes, Your Honor, I call Marilyn
8
9 Paul.
10
THE COURT: Ms. Paul, if you'll please come
11 forward to the witnesses stand. Please take the oath
12 before you sit down.
13 WHEREUPON,
14

MARILYN PAUL,

15 called as a witness, and having been first duly sworn,
16 was examined and testified as follows:
17
THE COURT: Please be seated.
18

17
18 BY MS. EMORY:

MS. EMORY: Your Honor, I believe that this

19
Q Would you please state and spell your name.
20
A Marilyn Paul, P-a-u-1.
21
Q And are you currently the Public Defender for
22 Twin Falls County?
23
A Yes, I am.
24
Q And in that capacity did you represent Tarango
25 Padilla?

19 defendant has implicitly waived any rights with respect
20
21
22
23
24
25

DIRECT EXAMINATION

to attorney-client communication based upon making his
petition, but I understand Ms. Paul would like to have
him waive his right attorney-client privilege and
confidentiality on the record before she testifies.
THE COURT: Mr. Williams, does your client do
that?
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1
A Yes.
2
Q In the jury trial that's been at issue in this
3 hearing today?
4
A Yes, I did.
5
Q And did George Essma also represent him at
6 some point with respect to these cases?
7
A Yes.
8
Q And prior to coming to court today, did you
9 review information in your files?
10
A Yes, I did.
11
Q Based upon your memory and your review of the
12 files, do you believe that you had any reason to
13 believe that this defendant had an alibi witness for
14 any time after he left Danny's house?
15
A No. I had no reason to believe that there was
16 another witness out there.
17
Q And do you recall having an argument in front
18 of Judge Bevan regarding presenting alibi witnesses?
19
A Yes.
20
Q And do you recall stating on the record that
21 the only alibi witnesses that you wanted the call were
22 Lurinda Arnold and Alex Villasenor?
23
A Yes.
24
Q Was that a a strategic decision in your
25 professional judgment that you were only going to be
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calling those two witnesses?
A Yes, it was.
Q Did you believe that there were any other
alibi witnesses that could have said anything
substantially different than those two witnesses said?
A The only other witness who, in my estimation,
would have been in a position to provide some valuable
information was Danny, the person who resided at the
house that he departed from, and despite my repeated
requests to Mr. Padilla to get information on Danny
that would allow us to contact him, there was nothing
forthcoming, and I've only heard a proposed last name
for Danny today.
Q So prior to today, you did not even know
Danny's last name?
A That's correct.
Q And to this point, do you still know what
Danny might have been able to testify to?
A Because Danny was the resident at the house
that Mr. Padilla was visiting at, it appeared possible
to me that he may have been able to provide a more
precise time for Mr. Padilla's departure from the
house, but that information, of course, was never
available to me.
Q And have you ever spoken to Danny?
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1 motion to suppress?
2
A Yes.
3
Q But wasn't Mr. Padilla, in fact, Mirandized
4 prior to making any statements to the police?
5
A It's my understanding he was Mirandized. I
6 was not able to get information as to the timing of the
7 administration of the Miranda, but I approached it from
8 the point of view that Mr. Padilla had made very clear
9 to me that he wanted to advance this defense that he
1O found the items on the sidewalk.
11
MS. EMORY: I have no further questions, Your
12 Honor.
13
THE COURT: Any cross-examination?
14
MR. WILLIAMS: Thank you, Your Honor.
15
CROSS-EXAMINATION
16 BY MR. WILLIAMS:
17
Q Ms. Paul, Mr. Essma communicated with
18 Mr. Padilla at times without your presence, didn't he?
19
A Yes.
20
Q Did he communicate via kite or written form
21 back and forth with Mr. Padilla without those items
22 crossing your desk also?
23
A The way the representation happened was that
24 Mr. Essma represented Mr. Padilla in the early part of
25 his case, and then I took over the representation, and

1
A No.
2
Q Has anybody in your office?
3
A No. To my knowledge, that hasn~ happened.
4
Q Is that because you didn't have good
5 information from the defendant regarding his last name?
6
A That's correct.
7
Q Did you review this case for potential
8 suppression issues?
9
A I did, however, the major issue that
1O Mr. Padilla wished to have me pursue was Miranda, and
11 that has already been addressed to some degree, but the
12 core of that discussion consisted of me telling
13 Mr. Padilla that the very statements that he wished to
14 have suppressed were the basis for the defense that he
15 wished to advance at trial.
16
Q And do you recall Mr. Padilla testifying
17 regarding those statements that he made to the police
18 at trial?
19
A I believe so, yes.
20
Q And the essence of those were that he had
21 found the financial transaction cards at issue?
22
A Yes.
23
Q And that was the basis of his defense?
24
A Yes.
25
Q So was it a strategic decision not to file a
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1
A Yes.
2
Q Which was before a ways, so that had to be
3 prior to 11 :00; is that correct?
4
A Yes. That would have had to have been prior
5 to 11.
6
Q But didn't the thefts take place just one
7 before 3 a.m. and one about 2 a.m.?
8
A According to the testimony of the victims,
9 yes.
10
Q Okay. Did you track where the victims lived
11 versus Mr. Padilla's route home?
12
A Yes, I did. As a matteroffact, I utilized
13 the State's diagram to show the jurors exactly what the
14 proximity was or lack of proximity.
15
Q The victims, those cars that were in their
16 driveways, or on the street, was some ways away from
17 that trek home by Mr. Padilla; you did show that to the
18 jurors?
19
A Yes, I did.
20
MR. WILLIAMS: Okay. I have nothing further.
21
THE COURT: Redirect?
22
MS. EMORY: No, Your Honor.
23
THE COURT: Thank you, Ms. Paul, for your
24 testimony. You may step down.
25
May this witness be excused?

1 when I tooK over the representation, I tool< over the
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Q Do you know about when that was prior, how
long prior to trial?
A The representation changed, to the best of my
ability to determine, on January 25th of the year in
which the trial occurred. The trial was on the - was
in mid-February.
Q Okay. Around three weeks then?
A Yes.
Q And you said that you didn't know of any alibi
witness after Mr. Padilla left Danny's, but did you
know of any prior to when Mr. Padilla left Danny's
house?
A There were other people whose names he
provided, and he has testified as to his encounters
with these people during that evening; however, I would
also note that as it came out in his testimony, there
was a period of time in the middle of the evening when
he did not have another person with him, and there's no
one to cover that area.
Q Okay. Which was about, close to about
2:15 a.m. or so, right?
A No. There was an additional time period.
Q Oh, the one where he went and picked Alex up?
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1
: es, our onor.
2
THE COURT: Ms. Paul you're welcome to remain
3 or you're welcome to say. I know you have a busy
4 calendar.
5
State have any additional evidence to present
6 today?
7
MS. EMORY: No, Your Honor.
8
THE COURT: Any rebuttal by the defense?
9
MR. WILLIAMS: No, Your Honor.
1O
THE COURT: Mr. Williams, would you like to
11 make a closing argument?
12
MR. WILLIAMS: Your Honor, I would, but I'm
13 going to make this very short because ours is dealing
14 with factual basis, and it's hard to do that because we
15 gave you a few novels to read. So I just want to point
16 out a couple of the important things or what I feel is
17 the most important things. Really, I think the key of
18 this is in the victim's testimony where they were and
19 the times that the actual thefts took place that
20 morning, and if the alibi witnesses that we would
21 produce and to which we have given examples of what
22 they would be testifying to were to be believed by a
23 jury, it's Mr. Padilla's contention that there's no way
24 that he could have made it to the thefts at the same
25 time as the victims say that the thefts took place, and
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understands, Mr. Padilla understands there were a
couple of people who testified. One was pretty well
flushed, out which was Ms. Arnold. The other one was
Alex Villasenor; if memory serves me, his deposition
was further fleshed out regarding alibi than was his
testimony at trial. I am relying on memory for that
for all of this reading I've been doing.
Be that as it may, there are a few more
witnesses that could have been called. And even though
I understand that it would have been cumulative,
there's a lot of times that cumulative evidence can
sway a jury, and that's where Mr. Padilla's position
is, that it would have been more likely to have swayed
a jury, at least to the point of finding reasonable
doubt in his case, and that's the reason we ask this
Court for relief.
THE COURT: Ms. Emory, any comments?
MS. EMORY: Yes, Your Honor.
We believe that the petitioner's failed to
meet his burden of demonstrating a basis for
post-conviction relief in this case. The three bases
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was ineffective for failing to file a motion to
suppress; second, for failing to timely file a notice
of alibi; and third, for not raising all issues on
appeal.
I won't go through all of the State's
arguments that we set forth in our brief, but I would
refer the Court to our brief we filed November 7th,
which does cite to the record for a number of places in
the trial transcript where this can be found, but in
essence, this defendant claims that additional alibi
witnesses should have been called to testify, but his
own counsel testified today that there were no alibi
witnesses for the time period after he left Danny's
house.
The petitioner himself recognizes that no one
was with him after he left Danny's house, and it was
his testimony at trial and today that he obtained those
financial transaction cards after he left Danny's
house. So I don't see how any additional alibi
witnesses would have had any effect on this trial. And
Ms. Paul testified that she was not aware of any other
alibi witnesses that would provide additional or
substantially different evidence than the two who were
called at trial.
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would be Danny, and she did not know Danny's last name
at the time of the trial, nor did the defendant, and we
certainly have not heard any admissible evidence today
of what Danny might have testified. So that's just
purely speculative as to what he might have said. So
he's failed to establish that his counsel was
ineffective for failing to file a timely alibi notice.
With respect to the failing to file a motion
to suppress, the two bases alleged for that were that
items than were found on him should have been
suppressed, but in any even~ they would have been
inevitably discovered since he had a warrant out for
his arrest, so there could have been a search incident
to arrest.
And as defense counsel stated today, and it is
clear from the trial transcript record, the essence of
this defendant's defense at trial was that he found the
financial transaction cards, but that's also what he is
claiming should have been suppressed. So he can't
really have it both ways. If those statements had been
suppressed, then he either would have made that motion
to suppress moot by testifying as he testified at
trial, or he wouldn't have presented the defense. So
he's asking the Court to speculate as to what the
~
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that he's failed to establish that his defense counsel
was ineffective for failing to file a motion to
suppress statements that he wanted introduced at trial.
With respect to the appeal issues that he
believes that appellate counsel should have raised, I
still don't know what those should be. He has really
failed to articulate that. He mentioned briefly that
he thought that some of the evidence shouldn't have
been allowed in, that he disagreed with some of the
jury instructions, and once again brought up the motion
to suppress issue, but he's utterly failed to
demonstrate that appellate counsel was ineffective for
failing to raise those issues because he hasn't
demonstrated how those issues would have been effective
if they had been raised on appeal.
So we think his petition should be denied in
its entirety. He's failed to establish any of the
grounds that he's alleged.
THE COURT: Thank you.
Mr. Williams, any final comments?
MR. WILLIAMS: No.
THE COURT: Well, the Court will take this
matter under advisement. 1am required, Mr. Padilla,
to write written findings and conclusions of law so
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case. I do have a a little bit reading to do. I've
looked at this file because I knew what the issues were
from the pretrial, but I do have to review some things,
so I will get that opinion out as soon as I can. We'll
get that Mr. Williams, and he'll get that to you.
Do we need a transport order to send
Mr. Padilla back to the penitentiary? Probably do.
THE DEFENDANT: Yeah.
THE COURT: So I will have my staff get that
done so that it's clear that he's to be on the bus
Wednesday or Thursday.
THE DEFENDANT: Thank you, sir.
THE COURT: Thank you for your presentation
today. We'll be in recess.
(End of proceedings at 3:09 p.m.)
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Fifth Judicial District of the State of Idaho, before
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,
Petitioner,

vs.

)

l

Case Nos.: CV2013-1782 and
CV2013-l 783

l

STATE'S MOTION TO DISMISS
ONREMAND

)

STATE OF IDAHO,
Respondent.

COMES NOW, the State ofldaho, by and through Rosemary Emory, Deputy Prosecuting
Attorney for Twin Falls County, Idaho, and moves the court for an order dismissing this case upon
remand from the Idaho Court of Appeals. The state further requests that the court make factual
findings based upon the record before the court, and conclusions of law based on those factual
findings. A brief in support on this motion is filed on even date herewith.

DATED this

l~y of May, 2015.
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.I
CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of May, 2015 I served a copy of the foregoing
MOTION TO DISMISS ON REMAND into the mail slot for TIM WILLIAMS at the District Court
Services Office and for delivery on the regular delivery route made every morning and afternoon to

all Courthouse offices receiving mail from the court.
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GRANTP.LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,
Petitioner,

Case Nos.: CV2013-1782 and
CV2013-1783

vs.

STATE'S BRIEF IN SUPPORT
OF MOTION TO DISMISS ON REMAND
STATE OF IDAHO,
Respondent.

COMES NOW, the State of Idaho, by and through Rosemary Emory, Deputy Prosecuting
Attorney for Twin Falls County, Idaho, and does hereby provide this brief in support of the state's
motion for dismissal of this case upon remand from the Idaho Court of Appeals. The state further
requests that the court make factual :findings based upon the record before the court, and conclusions
of law based on those factual findings.

I.

STATEMENT OF THE CASE
A.

Nature Of The Case

Tarango Deforest Padilla appealed from the district court's order denying his petition for
post-conviction relief. The Idaho Court of Appeals vacated the district court's judgment and
remanded for additional factual findings. The district court then may make conclusions of law
STATE'S BRIEF ON REMAND- I
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based on those factual findings.

The sole remaining issue is whether Padilla failed to establish

his claim that trial counsel's performance was deficient for not filing a motion to suppress
physical evidence and that Padilla was prejudiced thereby.

B.

Statement Of Facts And Course Of Proceedings

The Idaho Court of Appeals described the facts underlying Padilla's criminal convictions as
follows:
At approximately 2:30 a.m. one morning in August 2009, Officer Matthew Gonzales,
who was on routine patrol driving through an alley, saw Padilla and attempted to
make contact with him. 1. Padilla fled and was subsequently found nearby lying on
the ground under a tree. 2· During a search of Padilla, officers found two financial
transaction cards (cards) that did not belong to Padilla and several spark plug
pieces.[FN] Officers found additional cards, spark plug pieces, and a flashlight upon
searching the area where Padilla was pursued and ultimately detained. 3· Police
contacted the owners of two of the cards, who both confirmed they left their cards in
their respective unlocked vehicles the night before and the cards were missing. Both
victims denied knowing Padilla or giving him permission to use the cards. 4· Padilla
was charged with two counts of grand theft, Idaho Code §§ 18-2403(1), 182407(1)(b), and with being a persistent violator, LC. § 19-2514, in separate cases
later consolidated for trial.... The jury found Padilla guilty as charged. FN. Officer
Gonzales testified at trial that from his training, he was aware that ceramic spark plug
pieces are often used by criminals to easily break car windows. He testified he did not
know of any legitimate reason a person would have such items on his person.
State v. Padill~ Docket Nos. 38899-38900, 2012 Unpublished Opinion No. 777 at p.2 (Idaho App.
Dec. 28, 2012). Padilla filed a prose petition for post-conviction relief in both cases and alleged,
among other claims, that his attorney was ineffective for failing to file a motion to suppress.
Petition, filed 4/30/13. Padilla also filed a motion for the appointment of counsel, which the district
court granted. Order Granting Motion for Appointment of Counsel, filed 5/1/13. The court thereafter

1 See also, Trial Tr., p.70, L.15 -p.73, L.13.
2 See also, Trial Tr., p.73, Ls.14-18 and Trial Tr., p.77, Ls.13-17; p.59, Ls.5-23.
3 See also, Trial Tr., p.78, L.21 - p.79, L.23; p.94, Ls.16-25.)
4 See also, Trial Tr., p.80, Ls.2-11; Exhibits 2, 3. See generally Trial Tr., pp.33-38 (testimony of Mr. Mauch);
pp.47-49 (testimony of Ms. Labrum); Trial Tr., p.33, Ls.9-11; p.40, Ls.15-18; p.46,Ls.21-23; p.50, L.24 - p.51, L.3.
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notified Padilla ofits intent to dismiss his petition. Notice of Intent to Dismiss Petition, filed 5/1/13.
With respect to Padilla's claim that counsel was ineffective for failing to file a suppression motion,
the court advised Padilla that he failed to identify, in his petition, any basis for suppression. Id. In
response, Padilla, with the assistance of counsel, filed an amended petition. Amended Petition, filed
6/26/13. In his amended petition, Padilla alleged, in relevant part, that counsel was ineffective in
failing to file a motion to suppress, which motion he asserted should have been based on an allegedly
illegal "Terry stop" and statements "made to police without a Miranda warning." Id. The state filed
an answer and a separate motion for summary dismissal. Answer, filed 7/26/13 and Motion for
Summary Dismissal, filed 11/7/13. Although the state requested summary dismissal, the court did
not rule on that motion but instead conducted an evidentiary hearing at which Padilla withdrew his
claim that counsel was ineffective for failing to file a motion to suppress based on Miranda, but
maintained his claim that suppression should have been sought based on the alleged absence of
reasonable articulable suspicion to support his detention as required under Terry v. Ohio, 392 U.S. 1
(1968). (12/16/13 Evidentiary Hearing Tr., p.15, L.24-p.16, 1.9.) At the outset of the evidentiary
hearing, the court addressed the parties' request for judicial notice of documents and ultimately
admitted the documents that were the subject of the parties' motions as exhibits. (12/16/13
Evidentiary Hearing Tr., p.5, L.21-p.8, L.4.) After the hearing, the court entered a written decision
denying relief and a separate Judgment dismissing Padilla's petition. Judgment and Memorandum
Opinion Denying Post Conviction Relief, filed 12/17/13. Padilla filed a timely notice of appeal.
Notice of Appeal, filed 12/30/13.
The Idaho Court of Appeals vacated and remanded, on the issue of whether counsel was
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ineffective for not filing a motion to suppress physical evidence, stating that the "district court did
not make factual findings or conclusions of law relevant to determine whether defense counsel
provided ineffective assistance of counsel by failing to file a motion to suppress. Therefore, we
vacate the judgment denying Padilla post-conviction relief, and remand the case to the district court
for further proceedings consistent with this opinion." Padilla v. State, Docket Nos. 41772/41773,
2014 Opinion No. 109 (Idaho App., December 23, 2014.)

II.

ISSUE:
Has Padilla failed to establish both prongs of an ineffective assistance of counsel claim:

first, has he failed to establish that his counsel was deficient in not filing a motion to suppress
and second, has he failed to establish that he was prejudiced thereby.

III.

ARGUMENT :
A.

Introduction

Padilla failed to establish that his counsel was deficient in not filling a motion to suppress
and he failed to establish that he was prejudiced thereby. Application of the correct legal standards
to the evidence presented at the hearing shows Padilla failed to meet his burden of showing he was
entitled to relief.

B.

Applicable Legal Standards
1.

General Standards

"Applications for post-conviction relief under the UPCPA initiate civil proceedings in which,
like a civil plaintiff, the applicant must prove his or her allegations by a preponderance of the
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evidence." McKayv. State, 148 Idaho 567,570,225 P.3d 700,703 (2010) (citingHauschulzv. State,
144 Idaho 834,838, 172 P.3d 1109, 1113 (2007); I.C.R. 57(c)). The post-conviction petitioner must
make factual allegations showing each essential element of the claim, and a showing of admissible
evidence must support those factual allegations. Roman v. State, 125 Idaho 644, 647, 873 P.2d 898,
901 (Ct. App. 1994); Drapeau v. State, 103 Idaho 612, 617, 651 P.2d 546, 551 (Ct. App. 1982);
Stone v. State, 108 Idaho 822,824, 702 P.2d 860,862 (Ct. App. 1985). The district court may take
judicial notice of the record of the underlying criminal case. Hays v. State, 113 Idaho 736, 739, 745
P.2d 758, 761 (Ct. App. 1987), affd 115 Idaho 315, 766 P.2d 785 (1988), overruled on other
grounds; State v. Guzman, 122 Idaho 981, 842 P.2d 660 (1992).
When the district court conducts an evidentiary hearing and enters findings of fact and
conclusions of law, an appellate court will disturb the findings of fact only if they are clearly
erroneous, but will freely review the conclusions oflaw drawn by the district court from those facts.
Mitchell v. State, 132 Idaho 274, 276-77, 971 P.2d 727, 729-730 (1998). A trial court's decision that
a postconviction petitioner has not met his burden of proof is entitled to great weight. Sanders v.
State, 117 Idaho 939, 940, 792 P.2d 964, 965 (Ct. App. 1990). The credibility of the witnesses, the
weight to be given to their testimony, and the inferences to be drawn from the evidence are all
matters solely within the province of the district court. Peterson v. State, 139 Idaho 95, 97, 73 P.3d
108, 110 (Ct. App. 2003).

2.
Legal Standards Applicable To Padilla's Burden Of Making
Out A Prima Facie Case Of Ineffective Assistance of Counsel
Article 1, Section 13 of the Idaho Constitution guarantees a criminal defendant "reasonably
competent assistance of counsel." State v. Wood, 132 Idaho 88, 95,967 P.2d 702 (1998). The Sixth
Amendment to the United States constitution also assures a criminal defendant effective assistance of
counsel. Strickland v. Washington, 466 U.S. 668, 685-86, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984);
Aragon v. State, 114 Idaho 758, 760, 760 P.2d 1174 (1988).
To prevail on an ineffective assistance of counsel claim, the defendant must demonstrate both
that (a) his counsel's performance fell below an objective standard ofreasonableness and (b) there is
STATE'S BRIEF ON REMAND-5
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a reasonable probability that, but for counsel's errors, the result of the proceedings would have been
different. Strickland, 466 U.S. at 687-88; LaBelle v. State, 130 Idaho 115, 118, 937 P.2d 427,430
(Ct. App. 1997). The first element - deficient performance - "requires a showing that counsel made
errors so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by the
Sixth Amendment." Id. at 687, 104 S. Ct. at 2064, 80 L. Ed. 2d at 693. The second element prejudice - requires a showing that counsel's deficient performance actually had an adverse effect on
his defense; i.e., but for counsel's deficient performance, there was a reasonable probability the
outcome of the trial would have been different. Strickland, 466 U.S. at 693; Cowger v. State, 132
Idaho 681,685,978 P.2d 241,244 (Ct. App. 1999). Regarding the second element, Padilla has the
burden of showing that his trial counsel's deficient conduct "so undermined the proper functioning of
the adversarial process that the trial cannot be relied on as having produced a just result." Strickland,
466 U.S. at 686; Ivey v. State, 123 Idaho 77, 80,844 P.2d 706, 709 (1992). As explained in Iveyv.
State, "The constitutional requirement for effective assistance of counsel is not the key to the prison
for a defendant who can dredge up a long series of examples of how the case might have been tried
better." Id. at 80. A reasonable probability is a probability sufficient to undermine confidence in the
outcome. Strickland, 466 U.S. at 694.
"Because of the distorting effects of hindsight in reconstructing the circumstances of
counsel's challenged conduct, there is a strong presumption that counsel's performance was within
the wide range ofreasonable professional assistance -- that is, 'sound trial strategy."' Davis v. State,
116 Idaho 401,406, 775 P.2d 1243, 1248 (Ct. App. 1989) (quoting Strickland, 466 U.S. at689-90);
Aragon, 114 Idaho at 760. A petitioner must overcome a strong presumption that counsel "rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment" to establish that counsel's performance was "outside the wide range of professionally
competent assistance." Claibourne v. Lewis, 64 F .3d 13 73, 13 77 (9th Cir.1995) (quoting, Strickland,
466 U.S. at 690).
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C.
Padilla Failed To Meet His Burden Of Establishing Counsel Was
Ineffective For Failing To File A Suppression Motion
In order to prove a claim of ineffective assistance of counsel, a post-conviction petitioner
must demonstrate both deficient performance and resulting prejudice. Strickland v. Washington, 466
U.S. 668, 687-88 (1984); Statev. Charboneau, 116 Idaho 129, 137, 774 P.2d299, 307 (1989). With
respect to the deficient performance prong, the United States Supreme Court has articulated the
defendant's burden under Strickland as follows: To establish deficient performance, a person
challenging a conviction must show that counsel's representation fell below an objective standard of
reasonableness. A court considering a claim of ineffective assistance must apply a strong
presumption that counsel's representation was within the wide range of reasonable professional
assistance. The challenger's burden is to show that counsel made errors so serious that counsel was
'

not functioning as the counsel guaranteed the defendant by the Sixth Amendment. Harrington v.
Richter, 131 S.Ct. 770, 787 (2011) (citations and quotations omitted). To establish prejudice, a
defendant must show a reasonable probability that, but for counsel's deficient performance, the
outcome of the proceeding would have been different. Richter, 131 S.Ct. at 787. "A reasonable
probability is a probability sufficient to undermine confidence in the outcome." Id. (citations and
quotations omitted). When a post-conviction petitioner claims his counsel was ineffective for failing
to file a motion in his underlying criminal case, the court "may consider the probability of success of
the motion in question in determining whether the attorney's inactivity constituted incompetent
performance." Sanchez v. State, 127 Idaho 709, 713, 905 P.2d 642, 646 (Ct. App. 1995); see also
Kimmelman v. Morrison, 477 U.S. 365,375 (1986) ("Where defense counsel's failure to litigate a
Fourth Amendment claim competently is the principal allegation of ineffectiveness, the defendant
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must also prove that his Fourth Amendment claim is meritorious .... "). "Where the alleged
deficiency is counsel's failure to file a motion, a conclusion that the motion, if pursued, would not
have been granted by the trial court, is generally determinative of both prongs of the test." Sanchez,
127 Idaho at 713, 905 P .2d at 646. "If the motion lacked merit and would have been denied, counsel
ordinarily would not be deficient for failing to pursue it, and, concomitantly, the petitioner could not
have been prejudiced by the want of his pursuit." Id. In his Amended Petition Padilla alleged:
Ineffective assistance of counsel for failure to file a motion to suppress. This is based upon an illegal

Terry stop .... The officer's vehicle appeared as if it were going to run Defendant down and so
Defendant ran from the vehicle. This did not create a reasonable suspicion of criminal activity that
would rise to the level of allowing a stop and frisk. Additionally, the behavior of Defendant was
caused by the actions of the officers. . . . The attorney for Defendant did not file a motion to
suppress. If he had then Defendant would not have been stopped and frisked and would not have
been arrested and therefore would not have had to face trial." Amended Petition, filed 6/26/13. In
his Affidavit in Support of Complaint filed in Padilla's criminal case, which was admitted as Exhibit
2 at the evidentiary hearing, Officer Gonzales averred, in relevant part:
On 08/07/2009, at approximately 0232 hours, I was traveling eastbound in the
alley between 5th A venue East and 6th A venue East in the 400 block. As I was
driving I noticed a male walking southbound on Ketchum Street. When the male
noticed my marked police vehicle he started running. I got out of my vehicle and
yelled for the male to stop running. The male continued running and was jumping
fences during this time I was yelling for him to stop running. The male, identified as
Tarango Deforest Padilla, was later caught laying [sic] in some bushes at the
intersection of 5th Avenue East and Blue Lakes Boulevard, in the City and County of
Twin Falls, State ofldaho. Padilla was detained until it could be determined why he
had run. In a search of the area where the male was lying, I located two financial
transaction cards and $458.00 dollars. Also laying [sic] in the area were some small
ceramic pieces of a spark plug, which through my training and experience as a police
officer I identified as a tool used to easily break vehicle windows. More ceramic
pieces of the spark plug were located in Padilla's jacket pocket. I know these items
STATE'S BRIEF ON REMAND- 8

40

are often used to burglarize vehicles. All of the items that were located in the bushes
were clean and appeared to have just been placed there. A search of Padilla's person
produced 15 peach colored pills with Watson 3203 stamped on it. These pills were
identified using the Drug Bible as Hydrocodone Biturate, which is a schedule ill
controlled substance. The pills were not in a prescription bottle and Padilla did not
have a prescription for the pills. Two other financial transaction cards were also
located on Padilla's person. A small red flashlight was located in one of the yards
that I chased Padilla through.

(12/16/13 Evidentiary Hearing, Exhibit 2, p.2.) Officer Gonzales arrested Padilla and, after
transporting him to the jail, he was "informed that Padilla had a warrant out of Twin Falls County
Jail." (12/16/13 Evidentiary Hearing, Exhibit 2, p.2.)
Upon being told he would also be "booked on the warrant, Padilla stated that was the reason
that he ran in the first place." (12/16/13 Evidentiary Hearing, Exhibit 2, p.2.) Officer Gonazles
testified in similar fashion at Padilla's preliminary hearing, providing further details regarding
Padilla's evasive actions, testifying that Padilla entered the alley, "stopped, fumbled around for a
minute, and then started to come out of the alley and began to walk again," then "looked at" Officer
Gonazles' "clearly marked patrol vehicle" and "turned and started running." (12/16/13 Evidentiary
Hearing, Exhibit 6, p.10, Ls.1-8.) Officer Gonzales also added that he was unable to identify Padilla
after he located him because Padilla was "unwilling to provide information on his name." (12/16/13
Evidentiary Hearing, Exhibit 6, p.9, L.10-p.13, L.3.) At the jail, however,jail deputies "were able
to identify [Padilla] and gave [Officer Gonzales] a name." (12/16/13 Evidentiary Hearing, Exhibit 6,
p.13, Ls.4-13.) Nothing in Officer Gonazles' affidavit or subsequent preliminary hearing testimony
establishes error in counsel's failure to seek suppression based on an allegedly unlawful detention. It
is well-settled that a police officer may, in compliance with the Fourth Amendment, make an
investigatory stop of an individual if that officer entertains a reasonable suspicion that criminal
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activity is underway. State v. Gallegos, 120 Idaho 894,896,821 P.2d 949,951 (1991); Terryv. Ohio,
392 U.S. 1 (1968). The "reasonable suspicion" standard is an objective test that is satisfied if law
enforcement can articulate specific facts which, along with the reasonable inferences from those
facts, justify the suspicion that the person detained is or has been involved in criminal activity. State
v. Nickerson, 132 Idaho 406,408, 973 P.2d 758, 760 (Ct. App. 1999); Gallegos, 120 Idaho at 896897, 821 P.2d at 951-952. Reasonable suspicion is a less demanding standard than probable cause.
Gallegos, 120 Idaho at 896, 10 821 P.2d at 951. Although a series of facts may appear innocent when
viewed separately, they may warrant further investigation when viewed together. State v. Brumfield,
136 Idaho 913, 917, 42 P.3d 706, 710 (Ct. App. 2001). Under the totality of the circumstances and
based on Officer Gonzales' training and experience and appropriate inferences, there was reasonable,
articulable suspicion that Padilla had been involved in criminal activity. In Illinois v. Wardlow, 528
U.S. 119, 124 (2000), the Supreme Court aptly noted: "Headlong flight-wherever it occurs-is the
consummate act of evasion: It is not necessarily indicative of wrongdoing, but it is certainly
suggestive of such." Thus, while an individual undoubtedly has "a right to ignore the police and go
about his business" when an officer approaches and doing so does not provide a justification for a
detention or seizure, "unprovoked flight is simply not a mere refusal to cooperate. Flight, by its vecy
nature, is not 'going about one's business'; in fact, it is just the opposite." Wardlow, 528 U.S. at 125.
"Allowing officers confronted with such flight to stop the fugitive and investigate further is quite
consistent with the individual's right to go about his business or to stay put and remain silent in the
face of police questioning." Id. After lurking in the alley at 2:30 in the morning, and upon noticing
Officer Gonzales' patrol car, Gonzales fled- unprovoked. Although Officer Gonzales was going to
attempt to make contact with Padilla after seeing him in the alley, Officer Gonzales did not detain
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Gonzales for purposes of the Fourth Amendment until after Gonzales' unprovoked "headlong flight"
and subsequent discovery of him hiding in the bushes. See State v. Agundis, 127 Idaho 587,593,
903 P.2d 752, 758 (Ct. App. 1995) (an individual is not seized until he submits to law enforcement's
show of authority). "[C]ommonsense judgment~ and inferences about human behavior" gave Officer
Gonazles reasonable suspicion to detain Padilla and confirm or dispel any suspicion that he has been
engaged in criminal activity. Wardlow, 528 U.S. at 125 (citation omitted).

Padilla turned and

looked at Officer Gonzales exiting his clearly marked patrol car, and then fled. ( 12/16/13 Evidentiary
Hearing, Exhibit 15, p.73, Ls.14-23.) Moreover, any supposedly "innocent" explanation for his
behavior is not only irrelevant to whether it could be considered to inform whether Officer Gonzales
had reasonable articulable suspicion, Brumfield, supra, it is inconsistent with Padilla's own
testimony that he hid in the bushes and wanted to make sure he "didn't have nothing [sic] on [him]
in case [he] got found" because he "had a misdemeanor warrant for a misdemeanor DUI at that time
also, so [he] was panicking" and he "didn't want to pick up more changes because [he] thought [he]
might have had some weed on [him]," so he "tossed everything that [he] thought he didn't want
found on [him] into the bushes." 12/16/13 Evidentiary Hearing Tr., p.41, L.25 -p.42, L.9. Officer
Gonzales undoubtedly perceived precisely what Padilla admitted - panicky behavior by someone
who was engaged in criminal conduct. Padilla's entire behavior, from walking in and out ofthe alley
at 2:30 in the morning, to fleeing when he saw Officer Gonzales, to emptying his pockets and hiding
in the bushes was more than adequate to give Officer Gonzales reasonable articulable suspicion to
detain him. Padilla's claim to the contrary fails. Therefore, his claim that counsel was deficient for
failing to file a motion to suppress also fails because such a motion would have been denied. For this
same reason, Padilla cannot show prejudice.
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This Court can deny relief for the additional reason, based on the fact that Officer Gonzales
had reasonable articulable suspicion to detain Padilla - and to arrest and search him based on the
evidence discovered at the time of the seizure. See Idaho Schools for Equal Educational Opportunity
v. Evans, 123 Idaho 573, 580, 850 P.2d 724, 731 (1993) ("where an order of the district court is
correct but based upon an erroneous theory, this Court will affirm upon the correct theory"). Because
a suppression motion based on an alleged Terry violation would not have been granted, Padilla failed
to prove counsel was ineffective for failing to file such a motion.
When considering whether an attorney's failure to file a motion to suppress constitutes
ineffective assistance of counsel, the court is required to examine the probability of success of such a
motion in order to determine whether counsel's decision against pressing the motion was within the
wide range of permissible discretion and sound trial strategy. Huck v. State, 124 Idaho 155, 857
P.2d 634 (Ct. App. 1993). Counsel can not be considered ineffective for failing to raise an issue
upon which he could not succeed. Maxfield v. State, 108 Idaho 493, 700 P .2d 115 (Ct. App 1985).
Because he would not have prevailed on a motion to suppress, he has not established that his
attorney's performance was deficient.
Petitioner has also failed to show that it would have affected the outcome of the trial, had the
evidence been suppressed. He has not made a showing that there was a reasonable probability that,
but for his counsel's deficient performance, the outcome of the proceedings would likely have been
different. There is no basis alleged for suppression of the items found on the ground near Padilla.
These items were not found during any search of Padilla, but were rather laying on the ground near
him. These items were used in the trial and the defendant raised the defense that he "found" the
credit cards.

The essence of effective representation is the counsel's ability to evaluate potential
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evidence and decide if that evidence would support or be hannful to the defendant's case.
Padilla's trial counsel testified at the evidentiary hearing, that the decision not to file a motion to
suppress was a strategic decision and that Padilla had "made it very clear to me that he wanted to
advance this defense that he found the items on the sidewalk." 12/16/13 Evidentiary Hearing Tr.,
p.62, L. 7 -p.10, and generally, Tr, pp. 60-64. Counsel's decision about what evidence to present at
trial is a strategic or tactical decision that won't be second-guessed, unless that decision is based on
inadequate preparation, ignorance ofrelevant law or other shortcomings that are capable of objective
evaluation. Matthews v. State, 130 Idaho 39, 46,936 P.2d 682 (Ct. App. 1997). Whether to test an
item of evidence is a strategic or tactical decision a trial attorney needs to make as he prepares for
trial. See State v. Yakovac, 145 Idaho 437,447, 180 P.3d476, 486 (2008)(counsel's decision not to
have a pipe fingerprinted was tactical.) Counsel's choice of witnesses falls within the area oftactical,
or strategic decisions, as does counsel's presentation of evidence. Rogers v. State, 129 Idaho 720,
724, 93 2 P .2d 348, 3 52 ( 1997). Due to the absence of prejudice shown, the petitioner is not entitled
to relief on this ground.
Petitioner cannot overcome the strong presumption that counsel rendered adequate assistance
and used reasonable professional judgment related to this allegation. It is imperative to the analysis
to remember that petitioner admitted to finding and picking up the items that were found laying on
the ground near him. Even if the Court were to find that counsel had breached the first prong of
Strickland because she did not file a motion to suppress, it is not likely that such a breach prejudiced
the petitioner to the degree that the result at trial would have been different, because the petitioner
admitted that he picked up the financial transaction cards he was charged with possessing. He has
been unable to show "a reasonable probability that, but for counsel's unprofessional errors, the result
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of the proceeding would have been different" had his attorney filed the motion. Wilson v. State, 133
Idaho 874, 877-78, 993 P.2d 1205 (Ct. App. 2000). His allegation must be denied.

IV.

CONCLUSION
Padilla failed to establish that his counsel was deficient in not filling a motion to suppress

and he failed to establish that he was prejudiced thereby. Application of the correct legal standards
to the evidence presented at the hearing shows Padilla failed to meet his burden of showing he was
entitled to relief. Therefore, the state requests that this Court grant the State's Motion for Dismissal.
DATED this

J$t_ day of May, 2015.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,
Petitioner,

v.
STATE OF IDAHO,
Respondent,

*****
)
)
)
)
)
)
)
)
)
)

Case No. CV-13-1782
CV-13-1783

PETITIONER'S RESPONSE
BRIEF

ISSUES:
1. There was no reasonable suspicion to stop Padilla.

The evidentiary hearing on post-conviction was held on December 16th, 2013. At this
hearing Padilla testified as to the circumstances of his arrest.
Padilla testified he was arrested and charged for unlawful possession of financial
transaction cards. See evidentiary Tr. pp. 19-20.
After a night of barhopping, Padilla and a group of friends ended up at Woody's bar in
Twin Falls. People began leaving and Padilla left the bar around 2 or 2:15 a.m. on the morning of
August 7th, 2013. Tr. p. 37, 11. 8-19.
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Padilla was walking up Jerome Street towards Blue Lakes Blvd. He turned on Ketchum
Street and saw debris around the sidewalk. Padilla saw some coins and papers and what he
believed at the time to be gift cards. He picked these items up. Tr. p. 38, 11. 9-25.
When Padilla went into an alleyway he heard a commotion. There were 3 parked cars.
One of the cars came after him and startled him. There were no lights or sirens, not even
headlights. Tr. P. 39, 11. 1-9.
Padilla ran between two houses, He thought he was going to get jumped because its
happened before. He flipped over the fence. By the time he realized it was officers Padilla had
already sprained his ankle. He never saw any police colored lights. The car came at him with a
hard "rev". Padilla got into some bushes and heard other cars and a lot of commotion. Tr. Pp. 3940.

An investigatory stop, or Terry stop must be based upon articulable facts justifying
suspicion that the person has been or is about to be involved in criminal activity. State v.
Sheldon, 139 Idaho 980, 983, 88 P 3d 1220, 1223 (Ct. App 2003.)
The most suspicious of Padilla's behavior was fleeing from an officer at night and hiding
in bushes. The U.S. Supreme Court in Illinois v. Wardlow, 521 U.S. 119 (2000), retained the
totality of circumstances test even though the Court was highly divided. Our Idaho Court of
Appeals cited Wardlow in its decision and stated "[T]he Court today wisely endorses neither per
se rule. Instead, it rejects the proposition that "flight is ... necessarily indicative of ongoing
criminal activity," ... adhering to the view that" [t]he concept of reasonable suspicion .. .is not
readily, or even useful, reduced to a neat set of legal rules," but must be determined by looking
to "the totality of the circumstances-the whole picture." Warlow at 137.
In analyzing the totality of the circumstances and relationship of flight to reasonable
suspicion of criminal activity the Idaho Padilla Court also cited State v. Kreps, 650 N.W. 2d
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636, 643-44 (Iowa 2002) in saying ''the key is that the relationship between the police presence
and the suspects flight was causal rather than coincidental."
The key factor for flight, said the Iowa Court was "unprovoked flight" upon noticing the
police. In this current case, there is no reason to suspect that Padilla was consciously trying to
evade a law enforcement officer.
"As these cases make clear, The judicial concern over provoked flight does not arise
every time police conduct precipitates flight, but, rather, pertains to situations in which police
have engaged in the sort of provocative conduct that could cause a reasonable individual to take
flight for reasons other than criminal culpability. Padilla v. State, 122314 IDCCR, 41772 (Ct.
App. 2014) citing United States v. Franklin, 323 F. 3d 1298, 1305 (11th Cir. 2003).
The facts in this case clearly show Padilla was not consciously avoiding police but rather
unknown and unnamed people in cars aggressively coming after him. As such there was no
reasonable suspicion of criminal activity.

2. It was objectively reasonable for counsel to file a motion to suppress.

A claim of ineffective assistance of counsel may properly be brought under the postconviction procedure act. Murray v. State, 121 Idaho 918, 924-25, 828 P.2d 1323, 1329-30 (Ct.
App. 1992). To prevail on an ineffective assistance of counsel claim, the defendant must show
that the attorney's performance was deficient, and that the defendant was prejudiced by the
deficiency. Strickland v. Washington, 466 U.S. 668, 687-88 (1984); Hassett v. State, 127 Idaho
313, 316, 900 P.2d 221, 224 (Ct. App. 1995). To establish a deficiency, the applicant has the
burden of showing that the attorney's representation fell below an objective standard of
reasonableness. Aragon v. State, 114 Idaho 758, 760, 760 P.2d 1174, 1176 (1988). To establish
prejudice, the applicant must show a reasonable probability that, but for the attorney's deficient
performance, the outcome of the trial would have been different. Id. at 761, 760 P.2d at 1177.
Padilla Brief-3
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This Court has long adhered to the proposition that tactical or strategic decisions of trial counsel
will not be second-guessed on appeal unless those decisions are based on inadequate preparation,
ignorance of relevant law or other shortcomings capable of objective evaluation. Howard v.
State, 126 Idaho 231,233, 880 P.2d 261,263 (Ct. App. 1994).
The Strickland standard for ineffective assistance of counsel was adopted by Idaho in State v.
Mathews, 133 Idaho 300, 986 P.2d 323 (Idaho 1999), wherein it was stated:

The benchmark for judging a claim of ineffective assistance of counsel is
"whether counsel's conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a just result." Strickland v.
Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692-93 (1984).
The test for evaluating whether a criminal defendant has received the effective assistance
of counsel is the two prong test found in Strickland See id Under this test, a petitioner
must show both that: 1) his counsel's conduct was deficient because it fell outside the
wide range of professional norms, and 2) the petitioner was prejudiced as a result of that
deficient conduct. See id at 687, 104 S.Ct. at 2064, 80 L.Ed.2d at 693. Under the Idaho
Constitution, Idaho courts employ the same two-part test in assuring that a defendant
receive "reasonably competent assistance of counsel." Aragon v. State, 114 Idaho 758,
761, 760 P.2d 1174, 1177 (1988) (quoting Gibson v. State, 110 Idaho 631,635, 718 P.2d
283,287 (1986)); see also Carter v. State, 108 Idaho 788, 794, 702 P.2d 826, 832 (1985).
The Strickland standards are equally applicable to ineffective assistance claims arising
out of the plea process. See Hill v. Lockhart, 474 U.S. 52, 58, 106 S.Ct. 366, 370, 88
L.Ed.2d 203,209 (1985). Applying these standards, the district court held that Mathews's
plea was not the result of ineffective assistance of counsel. The district court, while
finding prejudice in light of this Court's holding in Mathews II, held that Mathews's
counsel's performance was not constitutionally deficient.

The police found rocks, a broken flashlight and financial transaction cards on or near
Padilla when the seized and then searched him. Just based on interviews with Padilla the
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prior trial attorneys should have recognized there was a search and seizure issue based upon
the circumstances of the stop.
Padilla felt he was not being represented property and he brought this to the Court's
attention. One of the claims was that a motion to suppress wasn't made. Tr. Pp. 53-54. So
clearly his wishes were communicated to the prior counsel.
These decisions must be made on a case by case basis. Although it is recognized that
strategic decisions of trial counsel will not be second-guessed on appeal unless those
decisions are based on inadequate preparation, ignorance of relevant law or other
shortcomings capable of objective evaluation. First, the decision not to file a motion to
suppress under the circumstances of this case is not a strategic decision. Such a motion
should simply be filed. Second, even if the decision is called strategic, the decision has
shortcoming capable of objective evaluation. Not filing the motion to suppress fell below the
objective standard ofreasonableness.

3. Padilla was prejudiced because to outcome would have been different had prior counsel
filed a motion to suppress.

"The probability of success of a motion to suppress may be determinative of whether
counsel provided deficient performance and might also be determinative of prejudice, Hollon
v. State, 132 Idaho 573,579, 976 P 2d 927 933 (1999).

As previously argued above, the circumstances of this case strongly indicate the Padilla
was not actively avoiding police, but rather was in fear for his safety when he started
running. The flight was precipitated by the police action, not by Padilla recognizing they
were police.
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Without the flight there simply would be no articulable suspicion with which to base a
Terry stop upon. Without that flight and without consent for a search, all items found would
be suppressed.
Since the flight cannot be used as a reason to articulate suspicion then the State is left
with precious little to justify the seizure and subsequent search of Padilla. The Motion to
suppress would have been granted, which in itself shows ineffective assistance of counsel
since Padilla was therefore prejudiced.

Dated this 4th day of May, 2015.

illiams
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DISTRICT COURT

Fifth Judicial District

County of 1Wln Falla • State of Idaho
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Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO PADILLA,
Petitioner,

vs.

Case No. CV 2013-1782
CV 2013-1783
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

STATE OF IDAHO,
Res ondent.
INTRODUCTION

The Idaho Supreme Court has remanded each of the two above named cases to
enter Findings of Fact and Conclusions of Law regarding Padilla's claim that he
received ineffective assistance of counsel for the failure of counsel to file a motion to
suppress evidence. Inasmuch as Padilla waived his claim at the beginning of the postconviction hearing regarding any statements he made to law enforcement, this Court
will only address the tangible evidence claims. Further, since the only tangible evidence
offered against Padilla at trial were credit cards belonging to Thomas Mauch and Jamie
Labrum, pieces of a spark plug and a flashlight, these findings will be limited to those
items.
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These Findings and Conclusions are based upon Padilla's testimony at the postconviction hearing held on December 16, 2013, the probable cause affidavit in support
of the criminal complaint and portions of the trial record in the consolidated criminal
cases CR 2009-8325 and CR 2009-13710.

FACTS

Near 2 A.M. on the date of his arrest Padilla left the home of an acquaintance to
walk to his home approximately two blocks away. As he walked down an alleyway he
heard a vehicle come at him at a "rate of speed that startled" him. That vehicle was in
fact a police cruiser. The police car, operated by Officer Gonzales, did not initially have
its headlights or overhead lights on. The police officer was "patrolling" the alley way as
part of his regular duties. Gonzales observed that Padilla was "shuffling" and doing
some ''fumbling around".

Gonzales turned on his headlights, but not his overhead
'
lights. He turned his vehicle so that Padilla could see that it was a clearly marked police

car.

Padilla "turned and looked" at Gonzales as he was getting out of his police car.

Padilla thought that he was going to "get jumped" by someone and began running.
Gonzales shouted at Padilla several times to stop. Padilla didn't hear the officer say
stop. Rather, he continued running.

He jumped over a fence and twisted his ankle and

fell in some bushes. As he lay in the bushes after he fell, he "tossed everything that [he]
thought [he] didn't want found on [him] in the bushes." These items included a credit
card and pieces of a spark plug.
Another police officer, Officer Schlund, heard Gonzales radio call for assistance
and located Padilla where he had fallen.

He was immediately handcuffed.

He was

patted down for weapons but no weapons were found. While Padilla was detained by
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other officers, Gonzales searched the area where Padilla had been. He found a credit
card belonging to Mr. Mauch, some money, and some ceramic pieces from a spark
plug. 1 Gonzales knew based upon his training and experience that spark plugs can be
used to break windows on automobiles. All of these found items "were clean and
appeared to have just been placed there."

Gonzales then searched Padilla's person

without a warrant and found two credit cards belonging to Ms. Labrum and some more
pieces of a spark plug. The three credit cards and the spark plug pieces from Padilla's
person were admitted as evidence at trial. The pieces of the spark plug found on the
ground were also admitted.2 After finding these items Gonzales retraced the direction
that Padilla came from and found a flashlight in the yard that he chased Padilla through.
This item was also admitted at trial.
CONCLUSIONS OF LAW

In order for Padilla to prevail on this aspect of his post-conviction claim he must
establish that it would have been objectively reasonable for his trial counsel to file a
motion to suppress. This Court may consider the probability of success of the motion in
determining whether there was ineffective assistance of counsel. Bowman v. State, 129
Idaho 520 (Ct. App. 1996). A determination that the motion, if pursued, would not have
been granted by the trial court, is generally determinative of both prongs of the
Strickland test. Bowman, 129 Idaho at 526.

1 The record is a unclear whether Gonzales found more than one credit card next to Padilla in the bushes,
but it is clear that none of the credit cards found that evening belonged to Padilla.
2 Apparently the spark plug pieces found on Padilla and the spark plug pieces found on the ground were
put in an envelope and admitted as State's Exhibit 4.
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1. The trial court would not have suppressed the items found on the ground near
Padilla.
"Abandonment, in the Fourth Amendment context, occurs through words, acts,
and other objective facts indicating that the defendant voluntarily discarded, left behind,
or otherwise relinquished his interest in his property." State v. Harwood, 133 Idaho 50,
52, 981 P.2d 1160, 1162 (Ct. App. 1999). Evidence that is abandoned prior to a seizure
is not fruit of a seizure. State v. Agundis, 127 Idaho 587, 591, 903 P.2d 752, 756 (Ct.
App. 1995). But, when the abandonment is the result of illegal police conduct, the
abandonment is not voluntary. Harwood, 133 Idaho at 52, 981 P.2d at 1162.
Here, Padilla clearly abandoned the credit card(s) and pieces of spark plug
found near him.

He testified at the post-conviction evidentiary hearing "I tossed

everything that I thought I didn't want found on me into the bushes." Post-conviction tr.
p. 42, II. 8-9. Assuming that the flashlight also belonged to Padilla, he likewise clearly
abandoned that too. 3 There is nothing in the record to support a finding of illegal police
conduct regarding discovery or seizure of these items. Had Padilla's counsel filed a
motion to suppress these items that motion would not have been successful because
the property had been abandoned prior to the seizure and hence is not fruit of an illegal
seizure.
2.

The investigative detention was proper.
An investigatory stop (also known as the investigative detention, investigatory
4

seizure, or Terry stop) "is permissible if it is based upon specific articulable facts which
justify suspicion that the detained person is, has been, or is about to be engaged in
If Padilla didn't claim ownership or possession of the flashlight then he had no standing to bring a
suppression motion on that item since he would not have an expectation of privacy in the item. He
testified at the post-conviction hearing that "It was not my flashlight.• Tr. p. 43, I. 7.

3
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criminal activity." State v. Moran-Soto, 150 Idaho 175, 181, 244 P.3d 1261, 1267 (Ct.
App. 2010) (citing State v. Sheldon, 139 Idaho 980, 983, 88 P.3d 1220, 1223 (Ct. App.
2003)). The officers in this case had no knowledge of any specific criminal activity in
the area, such as car burglaries or thefts. Gonzales only observed that Padilla fled
upon his approach.

Thus the issue here is whether that flight would justify an

investigatory stop. The Court of Appeals stated the parties conflicting positions in their
opinion in this case:
The facts potentially giving rise to reasonable suspicion, based on
the officer's account, are that around 2:30 a.m., a male walked into and
out of the Alley and then, upon the police officer's pulling his car into the
Street and engaging the vehicle's headlights, the male turned and looked
toward the officer's vehicle, turned again, ran, continued running after the
officer exited his vehicle and yelled for the male to stop, and was
eventually found hiding under a tree. Unlike Wardlow, there was no
testimony that Padilla was in a high-crime area or an area with heavy
narcotics trafficking. In contrast to the officer's account, Padilla testified
that he did not see headlights or any lighting from the vehicle before he
ran. And, according to Padilla, "[he] ran between two houses, thinking [he]
was going to get jumped because [he] and [his] brothers have gotten
jumped before." Padilla further claimed that he did not hear the officer tell
him to stop.
Flight from an officer at 2 AM. in an alley in a residential neighborhood is
certainly indicative of criminal wrong doing.

It is implicit (if not explicit) in Padilla's

testimony that he did not recognize the person (vehicle) chasing him was a police
officer. This factor is material in this case. As our Court of Appeals recognized in this
case, the "key" factor for flight that was implicit in the United States Supreme Court's
Wardlow analysis was the defendant's "unprovoked flight upon noticing the police."

Unprovoked flight indicates a consciousness of guilt which necessarily is indicative of
ongoing criminal activity. This Court recognizes that Padilla testified that he did not see
headlights or hear the officer tell him to stop before he ran. Indeed, he testified: "The
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reason I ran was because someone, I thought I was going to get jumped. I mean, I
wasn't going to sit there and wait to get my butt kicked. I've been jumped before. I was
freaked out. Now, if he would have had his lights on, I would have stopped. I would
have been like, barn, gone. It's a done deal, I'm done. You know, I'm not going to run."
Tr. p. 50, II. 12-18.
That statement is, however, totally inconsistent with Padilla's actions and
intentions. When asked about the search of his person, he testified:

"A. I don't recall any cards being on me 'cause the cards I found on
the ground were in one pocket, and when I was laying in the bushes, I
thought I was trying to make sure I didn't have nothing on me in case I
got found. I mean, it wasn't-I had a misdemeanor warrant for a
misdemeanor DUI at that time also, so I was panicking. I didn't want to
pick up more charges because I thought I might have some weed on me.
So I felt-I tossed everything that I thought I didn't want found on me into
the bushes."
Tr. p. 41, I. 25 -p. 42, II. 1-9. That testimony totally belies Padilla's assertion that he did
not know that the person "chasing" him was a police officer. Why would Padilla be
concerned about what was on his person if he truly believed he was being chased by
someone who was going to jump him? Padilla's testimony is simply not credible. The
relationship between the officer's presence and Padilla's flight was causal rather than
coincidental, shows a consciousness of guilt, and justifies an investigatory detention for
someone running from the police at 2 A.M. and jumping over fences. Had trial counsel
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filed a motion to suppress the items based upon a theory of an illegal detention Court
finds that there is no likelihood that the suppression motion would be granted. 4
3.

The search of Padilla's person was proper.
Padilla's defense in each of these cases is that he found the credit cards on the

ground as he was walking to his house. Regardless of whether that is true (and clearly
a jury did not believe his testimony at trial in this regard), the issue here is whether the
police had probable cause to search Padilla's person without a warrant.

Search

incident to arrest is a well-recognized exception to the warrant requirement.

If there

was probable cause to arrest Padilla for possession of stolen credit cards, then there
was certainly a legal basis to search his person following the discovery the items on the
ground next to Padilla.
Probable cause for an arrest is not measured by the same level of proof required
for conviction. State v. Jenkins, 143 Idaho 918, 922, 155 P.3d 1157, 1161 (2007).
Rather, it is "the possession of information that would lead a person of ordinary care
and prudence to believe or entertain an honest and strong presumption that such
person is guilty." State v. Julian, 129 Idaho 133, 136, 922 P.2d 1059, 1062 (1996); State
v. Gibson, 141 Idaho 277, 282, 108 P.3d 424, 429 (Ct. App. 2005). Whether there is
probable cause to arrest an individual depends on the totality of the circumstances and
the assessment of probabilities in particular factual contexts. Maryland v. Pringle, 540
U.S. 366, 370-71 (2003). The facts making up a probable cause determination are
4

The Court is mindful that Padilla, upon being seized, was immediately handcuffed and patted down.
Had trial counsel specifically challenged that conduct the trial court would have most likely ruled that pat
down illegal because there is nothing in this record to indicate an objective belief that Padilla was armed
or dangerous. See State v. Henage, 143 Idaho 655 (2007). However, no evidence was obtained as a
result of the patdown. Rather the evidence was obtained after the officers found the discarded credit
card(s) and pieces of spark plug.
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viewed from an objective standpoint. Julian, 129 Idaho at 137, 922 P.2d at 1063. The
expertise and experience of the officer must be taken into account, State v. Ramirez,
121 Idaho 319, 323, 824 P.2d 894, 898 (Ct. App. 1991), but because the facts making
up a probable cause determination are viewed from an objective standpoint, the officer's
subjective belief concerning the existence of probable cause, even if the officer thought
that probable cause to arrest was lacking, is not determinative. Julian, 129 Idaho at 137,
922 P.2d at 1063; State v. Middleton, 114 Idaho 377, 381, 757 P.2d 240, 244 (Ct. App.
1988).
Here the question is whether Padilla's unprovoked flight at 2 A.M., the discovery
of a credit card belonging to Mr. Mauch on the ground next to Padilla, and the discovery
of broken pieces of a spark plug (when the police knew that a spark plug could be used
to break car windows), would objectively lead a trained officer to believe that Padilla had
committed a felony-either burglary or possession of a stolen credit card. This Court
finds that the totality of the circumstances in this case support a finding that there was
probable cause to arrest Padilla, and hence there was a legal basis to search his
person incident to that arrest. Had trial counsel filed a motion to suppress the evidence
found of Padilla's person, this Court finds that such motion would have been
unsuccessful.
CONCLUSIONS
Had trial counsel filed a motion to suppress the tangible evidence offered by the
State at trial that motion would have been unsuccessful. Therefore counsel's failure to
file that motion was not ineffective assistance of counsel. Padilla has not established a
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basis for post-conviction relief and therefore his cases shall be again dismissed with
prejudice.

Randy
District~!,gejr
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I hereby certify that on the£._ day of May 2015, I caused to be served a true
and correct copy of the foregoing, by the method indicated below, and addressed to the
following:

Rosemary Emory, Deputy
Twin Falls County Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
y1 Court Folder

Tim Williams, Conflict Counsel
Twin Falls County Public Defender
P.O. Box282
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
(){ Court Folder

Clerk
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DISTRICT COURT

Fifth Judicial District

County of Twin Falla • Stat11 of ldam,

MAY -5 2015
~

/IJ ',P1.J~J'j
Clerk

Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO PADILLA,
Case No. CV 2013-1782
Petitioner,
CV 2013-1783

vs.

AMENDED JUDGMENT
STATE OF IDAHO,
Respondent.

AMENDED JUDGMENT is entered as follows:
The petition for post-conviction relief filed in each of the above named cases is
dismissed with prejudice.

DATED this

AMENDEDJUDGMENT-1

f; l;,,y of

, 2015.
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Rosemary Emory, Deputy
Twin Falls County Prosecuting Attorney
P.O. Box 126
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( y-Court Folder

Tim Williams, Conflict Counsel
Twin Falls County Public Defender
P.O. Box282
Twin Falls, ID 83303

( ) U.S. Mail
( ) Hand delivered
( ) Faxed
( ,>-Court Folder

~

Clerk
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Tim J. Williams ISB #3910
PO Box282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508
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Attorney for the Appellant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,

Appellant,

v.
STATE OF IDAHO,
Respondent,

*****

)
)
)
)
)
)
)
)
)
)
)

Case No.

CV-13-1782
CV-13-1783

NOTICE OF APPEAL

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE TWIN FALLS
COUNTY PROSECUTING ATTORNEY, Grant P. Lobes, PO Box 126, Twin Falls, Idaho 83303,
AND THE CLERK OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Appellant, Tarango Deforest Padilla, appeals against the above-

named Respondent to the Idaho Supreme Court from the District Court's Findings of Fact and
Conclusions of Law and Amended Judgment both filed May 5, 2015.

2.

That the Appellant party has a right to appeal to the Idaho Supreme Court, and the

judgments and/or Orders described in paragraph 1 above are appealable Orders under and pursuant
to I.AR 1 l(a)(l) and Idaho Code 19-4909.
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3.

The appellant intends to assert this appeal on the grounds that Court erred and

abused its discretion in failing to grant the post-conviction relief requested and in finding that the
police had reasonable suspicion or probable cause for the search and seizure. The Appellant
reserves the right to assert other issues, and further define these on Appeal.

4.

A reporter's transcript is requested at the expense of the County.
(b)

The appellant requests the preparation of the following portions of the

reporter's transcripts: the evidentiary hearing held on December 16, 2013.

5.

The Appellant requests all documents to be included in the clerk's which are

automatically included under Rule 28, I.A.R.

6.

I certify to the best of my knowledge:
(a) That a copy of this Notice of Appeal has been served on the reporter, Tracy
Barksdale.
(b) That the Appellant is exempt from paying the estimated transcript fee because
this is an Appeal of an Order in a Post Conviction and the Appellant is an
indigent person who is incarcerated.
(c) That the Appellant is exempt from paying the estimated fee for the preparation
of the record because this is an Appeal of Post Conviction case and the
Appellant is an indigent person who is incarcerated.
(d) The Appellant is exempt from paying the Appellate filing fee because the
Appellant's Appeal is a Post Conviction Appeal. (IAR 23(a)(l).
(e) That service has been made upon all parties required to be served pursuant to
Rule 20 and the attorney general ofldaho pursuant to section 67-1401(1), Idaho
Code.

DATED this

;;i.:;;

day of May, 2015.
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CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the

a.&.. day of May, 2015, I caused a true and correct copy of the

foregoing to be delivered, with all charges pre-paid, via the method indicated below, addressed to:

Grant Loebs
Twin Falls County Prosecuting Attorney
P. 0. Box 126
Twin Falls, ID 83303-0126

[ j ]

COURT BOX

Court Reporter
Tracy Barksdale

[

./

COURT BOX

Attorney General
Crimina] Division
P. 0. Box 83720
Boise, ID 83720-0010

[

./]

US MAIL

State Public Appellate Defender
P. 0. Box 2816
Boise, ID 83701-2816

[

./

]

US MAIL

Idaho Supreme Court
P. 0. Box 83720
Boise, ID 83720-0101

[

/]

US MAIL

]
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UIS 1RICT COURT

1WIN FALLS CO IDAHO
FILED.

Williams Law Office Chtd.
Tim J. Williams/ISB #3910
PO Box282
401 Gooding Street N, Suite 101
Twin Falls, ID 83303-0282
208-736-0699
FAX: 736-0508

ZOIS NAY 26 PH ~: 25
BY----------~~

CLERh ..

------i~~------..::0£PUTY

Attorney for the Petitioner/Appellant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
TARANGO DEFOREST PADILLA,

Petitioner/Appellant,
Y.

STATE OF IDAHO,
Respondent,

)
)
)
)
)
)
)
)
)
)

Case No.

CV-13-1782
CV-13-1783

NOTICE AND ORDER
APPOINTING STATE APPELLATE
PUBLIC DEFENDER ON APPEAL

TO: THE OFFICE OF THE IDAHO STATE APPELLATE PUBLIC DEFENDER:
Appellant's Post Conviction Relief action was dismissed on May 5, 2015, by way of Findings of
Fact and Conclusions of Law and Amended Judgment a following Judgment.

The Appellant was assigned the conflict public defender in the case in chief. The Court being
satisfied that Appellant is a needy person entitled to the service of the State Appellate Public
Defender pursuant to Idaho Code § 19-4904 and the services of the State Appellate Public
Defender are available pursuant to Idaho Code § 19-863A;
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t

IT IS HEREBY ORDERED, in accordance with Idaho Code § 19-870, that the State
Appellant Public Defender is appointed to represent the Appellant in all matters as indicated
herein, or until relieved by this Court's order.

IT IS FURTHER ORDERED, pursuant to Idaho Code§ 19-4905, that the county shall bear
the cost of and produce to the State Appellate Public Defender one copy of the following within a
reasonable time:
1.

The entire Clerk's Record to include all pleadings, minutes, motions, documents,

briefs, or related items which are regularly kept in the clerk's file which are relevant to the Appeal.
All transcripts for the hearings, proceedings, conferences, arguments or related

2.

proceedings that are recorded by the Court and named in the Notice of Appeal. All other
transcripts to be provided in accordance with timelines set forth by the Idaho State Supreme Court
after the Notice of Appeal has been filed;
All exhibits relevant to the Appeal which can be copied into an 8 Yz by 11 inch

3.

_paper size (if an evidentiary hearing occurred);
A list of all relevant exhibits to the Appeal which cannot be copied into an 8 Yz inch

4.
paper size; and
5.

A docket sheet for either Magistrate and District Court documents or proceedings.

DATED t h i s ~ day of May, 2015.

.

.
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,
CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on thedj_ day of May, 2015, I caused a true and correct copy of the
foregoing to be delivered, with all charges pre-paid, via the method indicated below, addressed to:

Grant Loebs
Twin Falls County Prosecuting Attorney
P. 0. Box 126
Twin Falls, ID 83303-0126

COURT BOX

Tim J. Williams
Attorney for Defendant/Appellant

COURT BOX

Court Reporter
Tracy Barksdale
Attorney General
Criminal Division
P. 0. Box 83720
Boise, ID 83720-0010
State Public Appellate Defender
P. 0. Box 2816
Boise, ID 83701-2816

~]

t)Zl

t&MAIL
~MAIL

Idaho Supreme Court
P. 0. Box 83720
Boise, ID 83720-0101
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Fifth Judicial District, Twin Falls County.
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CASE NUMBER FROM COURT: CV 13-1782 and CV 13-1783
ORDER OR JUDGMENT APPEALED FROM: Amended Judgment which was
entered in the above-entitled matter on May 5, 2015 and from the Findings of Fact and
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State of Idaho
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In the Supreme
Court of- the State of Idaho
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lH

TARANGO DEFOREST PADILLA,
Petitioner-Appellartt,

v.

)
)
)
)

&:_

Clhr\

DEPUT

ORDER AUGMENTING
CONSOLIDATED APPEALS

)

STATE OF IDAHO,
Respondent.

)
)
)
)

Supre~e Court Docket No. 43292-2015
Twin Falls County Nos.
CV-2013-1782 / CV-2013-1783

A Clerk's Record, Reporter's Transcript and Exhibits having been filed electronically with

this Court in previously consolidated appeal Nos. 41772 and 41773, Padilla v. State (Twin Falls
County Nos. CV-2013-1782 and CV-2013-1783); therefore,
IT HEREBY IS ORDERED that this Record on Appeal shall be AUGMENTED to include
the Supreme Court file, Clerk's Record and Reporter's Transcript filed electronically with this
Court in consolidated appeal Nos. 41772 and 41773, Padilla v. State (Twin Falls County Nos. CV2013-1782 and CV-2013-1783).

IT FURTHER IS ORDERED that the District Court Clerk shall prepare and file the

I
11

CLERK'S RECORD with this Court, which shall contain documents requested in this Notice of

Appeal together with a cop~f this Order.
DATED this

I

cc:

J.:/!:!:._ day of July, 2015.

Counsel of Record
District Court Clerk
District Judge Randy J. Stoker

Entered on JSI

By:

l<a·'
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Notice of Intent to Dismiss Petition

05/01/2013

Notice of Appearance
Subject: Padilla, Tarango Deforest Appearance Marilyn Paul

05/01/2013

Hearing Scheduled
Hearing Scheduled (Pretrial Conference 06/17/2013 09:00 AM)

05/01/2013

Hearing Scheduled
Hearing Scheduled (Evidentiary 08/26/2013 01:30 PM)

05/01/2013

Miscellaneous
Notice Of Hearing

05/01/2013

Order
Post Conviction Petition Pre-Trial Procedural Order Pursuant to IRCP 16- Felony Cases
Only

05/17/2013

Notice of Appearance
Post Conviction Appearance

05/17/2013

Notice of Appearance
Subject: Padilla, Tarango Deforest Appearance Timothy J Williams

05/17/2013

Motion
Ex-Parte Motion to Expand Time

05/20/2013

Order
Order Upon Motion to Expand Time

06/10/2013

Motion
Second Ex-Parte Motion to Expand Time

06/11/2013

Order
Order Upon Second Motion to Expand Time

06/26/2013

Petition
Amended Petition for Post Conviction Relief in Response to the Notice of Intent to Dismiss

07/26/2013

Answer
Answer to Amended Application for Post Conviction Relief

07/29/2013

Hearing Vacated
Hearing Vacated -Evidentiary

07/29/2013

District Court Hearing Held
Hearing result for Pretrial Conference scheduled on 07/29/2013 09:00 AM: District Court
Hearing Held Court Reporter: Barksdale Number of Transcript Pages for this hearing
estimated:

07/29/2013

Court Minutes
Court Minutes

07/29/2013

Pre-trial Conference (9:00 AM) (Judicial Officer: Stoker, Randy J.)

08/26/2013

Evidentiary Hearing (1:30 PM) (Judicial Officer: Stoker, Randy J.)

10/24/2013

Hearing Scheduled
Hearing Scheduled (Evidentiary 12/16/2013 01:30 PM)

10/24/2013
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Notice Of Hearing

11/07/2013

Motion to Transport
Ex-Parte Motion To Transport

11/07/2013

Request
State's Request for the Court to Take Judicial Notice

11/07/2013

Motion
Motion for Summary Dismissal

11/07/2013

Brief Filed
Brief in Support of Motion for Summary Dismissal

11/07/2013

Order
Order Upon Ex-Parte Motion to Transport

12/13/2013

Request
Request for Judicial Notice

12/13/2013

Witness List
Witnesses

12/13/2013

Miscellaneous
Witnesses (list)

12/16/2013

Miscellaneous
State's Amended Request for the Court to Take Judicial Notice

12/16/2013

District Court Hearing Held
Hearing result for Evidentiary scheduled on 12/16/2013 01:30 PM: District Court Hearing
Held Court Reporter: Barksdale Number of Transcript Pages for this hearing estimated:

12/16/2013

Court Minutes
Court Minutes

12/16/2013

Miscellaneous
State's Exhibit List

12/16/2013

Miscellaneous
Plaintiff's Exhibit List

12/16/2013

Evidentiary Hearing (1:30 PM) (Judicial Officer: Stoker, Randy J.)

12/17/2013

Judgment
Judgment

12/17/2013

Decision or Opinion
Memorandum Opinion Denying Post Conviction Relief

12/17/2013

Civil Disposition Entered
Civil Disposition/Judgment entered: entered for: State of Idaho, Other Party; Padilla,
Tarango Deforest, Subject. Filing date: 12/17/2013

12/17/2013
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Scanned

12/17/2013

Dismissed With Prejudice
Converted Disposition:
Amended Dismissal w/Prejudice 5-5-15
Party (Padilla, Tarango Deforest)
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Party (State of Idaho)
12/30/2013

Notice of Appeal
NOTICE OF APPEAL

12/30/2013

Appeal Filed in Supreme Court
Appealed To The Supreme Court

12/31/2013

Notice
Notice and Order Appointing State Appellate Public Defender on Appeal

01/16/2014

Clerk's Certificate of Appeal
Clerk's Certificate Of Appeal

01/27/2014

Letter
Letter from Tarango Padilla RE: Notice ofAppeal

01/27/2014

Letter
Response Letter from Clerk

02/03/2014

Supreme Court Document Filed-Misc
Supreme Court Document Filed -- Order Consolidating Appeals CV 13-1782 SC# 41772-2014
amd CV 13-1783 SC# 41773-20/4

02/05/2014

Notice
Notice of Lodging Transcript, Tracy Barksdale; Post Conviction Relief Evidentiary Hearing
December 16, 2013

02/05/2014

Miscellaneous
Lodged: Transcript on Appeal by email

02/20/2014

Supreme Court Document Filed-Misc
Supreme Court -- Filed Notice of Substitution ofNevin Benjamin McKay as Conflict Counsel
on Place and Stead of the State Appellate Public Defender as Counsel for Appellant

03/03/2014

Supreme Court Document Filed-Misc
Supreme Court -- Filed Notice of Substitution of Nevin Benjamin McKay as Conflict Counsel
on Place and Stead of the State Appellate Public Defender as Counsel for Appellant

04/14/2014

Supreme Court Document Filed-Misc
Supreme Court -- Received Clerk's Record. Reporter's Transcript (1 Vol.) and Exhibits.
Appellant's Brief Filed on 3-13-14 Set Due Date - Respondent's Brief Due 5-14-14

12/26/2014

Supreme Court Document Filed-Misc
Supreme Court Document Filed- 2014 Opinion No. 109 -- Vacated and Remanded

01/07/2015

Supreme Court Document Filed-Misc
Supreme Court -- Filed (Respondent State's) Petition for Review by Supreme Court

04/06/2015

Supreme Court Document Filed-Misc
Supreme Court Document Filed- Remittitur

05/01/2015

Request
State's Request for the Court to Take Judicial Notice

05/01/2015

Motion to Dismiss Case
State's Motion to Dismiss on Remand

05/01/2015

Brief Filed
State's Brief in Support of Motion to Dismiss on Remand
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CASE No. CV-2013-1783
05/04/2015

Brief Filed
Petitioner's Response Brief

05/05/2015

Fmdings of Fact and Conclusions of Law
Findings Of Fact And Conclusions Of IAw

05/05/2015

Judgment
Amended Judgment

05/22/2015

Notice of Appeal
NOTICE OF APPEAL

05/22/2015

Appeal Filed in Supreme Court
Appealed To The Supreme Court

05/26/2015

Order

Notice And Order Appointing State Appellate Public Defender In Direct Appeal
05/27/2015

07/15/2015

Clerk's Certificate of Appeal
Cleric's Certificate Of Appeal

@ Supreme Court Document Filed-Misc
Filed Notice ofAppeal - Transcript Requested - Entered Order to Augment Supreme Court
File *Electronic* Record

07/15/2015

@ Supreme Court Document Filed-Misc
Order Augmenting Consolidated Appeals
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Subject Padilla, Tarango Deforest
Total Charges
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

TARANGO PADILLA,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
)

Case No. CV 13-1782
CV 13-1783

STATE'S REQUEST
FOR THE COURT TO TAKE
JUDICIAL NOTICE

COMES NOW, the Twin Falls County Prosecuting Attorney's Office by and through its
Attorney of Record, Rosemary Emory, Senior Deputy Prosecuting Attorney, and hereby requests
that the court take judicial notice of the entire court file in the underlying criminal case,
CR 09-8325 and CR 09-13710, including but not limited to all exhibits admitted at the evidentiary
hearing held on December 16, 2013 and the attached Transcript of the Evidentiary Hearing held
on December 16, 2013.

,--

DATED t h i s ~ day of May, 2015.
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CERTIFICATE OF SERVICE
I hereby certify that on the

)SC

day of May, 2015 I served a copy of the foregoing

STATE'S REQUEST FOR THE COURT TO TAKE JUDICIAL NOTICE thereof into the
mail slot for the OFFICE OF TIMOTHY WILLIAMS located at the District Court Services
Office and for delivery on the regular delivery route made every morning and afternoon to all
Courthouse offices receiving mail from the Prosecutor's Office.
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•ta McCullough
Legal Assistant
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COURTROOM OF THE DISTRICT COURT
THERON WARD JUDICIAL BUILDING

Twin Falls County, Twin Falls, Idaho
MONDAY, December 16, 2013-1:30 p.m.
TARANGO DEFOREST PADILLA v. STATE OF IDAHO
THE COURT: We are on the record at 1:30 this
afternoon, December 16, 2013, taking up the two cases
involving Tarango Padilla versus State of Idaho. These
are Case Numbers 2013-1782 and 2013-1783. Mr. Padilla
is here in custody seated at counsel table represented
by Tim Williams; Rosemary Emory, deputy prosecutor, is
here for the State.
These matters are set for hearing at the same
time on the docket because they are companion cases. I
have, of course, read and reviewed this file. We've
had a pretrial conference in this case.
Parties ready to proceed? Mr. Williams?
MR. WILLIAMS: Yes, sir.
THE COURT: State ready to proceed?
MS. EMORY: Yes, Your Honor.
THE COURT: As a preliminary matter, both of
you have filed a number of documents in the last couple
of days here, and you're asking the Court to take
judicial notice of these documents. I don't have any
problem with that, but I want to make sure that we have

a c ear recor as to w a 1s m 1s reco .
Mr. Williams, I have from you 11 documents
listed - let's start with notice of alibi and end with
deposition of Lurinda Arnold. Are those the documents
that the petitioner wishes the Court to take judicial
notice of?
MR. WILLIAMS: They are, Your Honor. I'd also
filed on December 13th a request for judicial notice of
the same documents, and then I just redid those using
plaintiffs exhibit stickers, thinking maybe, an index,
thinking maybe that would be a little bit easier, but
they're pretty much the same documents. But yes, the
ones with the exhibit stickers are the ones I'd like
the Court to take notice of.
There were other ones I was going to notice
after, but after seeing the State's request for
judicial notice, some of those in there are the same
once I would be using, so I did not supplement that any
more because I did not have any objection to the
State's.
THE COURT: All right So 1 through 11,
correct?
MR. WILLIAMS: That's correct.
THE COURT: Ms. Emory, do you have any
objection to the Court taking judicial notice of those
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oocuments·t
MS. EMORY: No.
THE COURT: We will mark this as 1 through 11,
deemed admitted.
(Thereafter Petitioner's Exhibits 1,
2,3,4,5,6, 7,8,9, 10,and11
were received into evidence.)
THE COURT: Then, from the St~te's
perspective, we have another packet which starts with
affidavit in support of complaint and ends with number
22, which is the supreme court unpublished opinion or, actually, it's the court of appeals unpublished
opinion. That's the complete set the State wishes me
to take judicial notice; is that correct?
MS. EMORY: Yes, Your Honor.
THE COURT: And Mr. Williams, do you have any
objection to the Court taking judicial notice of any of
those exhibits?
MR. WILLIAMS: Do not.
THE COURT: Again, I will - I don't think
these are - these haven't been premarked, have they?
MS. EMORY: Not with exhibit stickers, no.
THE COURT: Okay. There are 22 of them.
Madam clerk, at your convenience, mark those
and deem those admitted.
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were received into evidence.)
THE COURT: Appears they are all part of the
underlying criminal file, so everything has been taken
judicial notice of.
Any other preliminary matters, Mr. Williams?
MR. WILLIAMS: No, Your Honor.
THE COURT: Any preliminary matters by the
State?
MS. EMORY: No, Your Honor.
THE COURT: Mr. Williams, do you wish to make
an opening statement today?
MR. WILLIAMS: I do, Your Honor.
THE COURT: Go ahead.
MR. WILLIAMS: Thank you.
I just want to do this since I'm not sure what
the Court has actually reviewed since we have separate
files between criminal and the civil, so I wanted to
outline a little bit of what we're talking about here
with respect to the claims in the amended petition for
post-conviction relief.
One of the strongest claims that I believe
that Mr. Padilla had was the claim that the public
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1 e en er a I e notice o a 1 1 e ense ate, an 1
2' was actually filed extremely late, and I'd included
3 within my documentation that has been taken judicial
4 notice and admitted the minutes - well, I did the
5 notice of the alibi, the State's objection, and the
6 Court minutes as well as the Court's order on that.
7 This was a reason I put the minutes in there, because
8 the Court's order, as far as the alibi witnesses, if I
9 recall correctly, at the end of it it says ifs going
1O to take that under advisement or rule upon it later,
11 which you did do, but I couldn't find any written
12 review of the order was actually in the minutes that
13 I've included wherein it says that there can be one
14 witness, Lurinda Arnold, that can testify, and so she
15 did, in fact, testify; however, there was a deposition
16 taken under oath through testimony of Lurinda Arnold as
17 well as Alex Villasenor. And as it turns out, in
18 review of the trial transcript, Alex did testify, not
19 only about other matters but as to, it appears, the
20 alibi also, notwithstanding the Court's order. So
21 there is some testimony, at least, from Alex Villasenor
22 in there. Seems a little bit more perhaps fleshed out
23 in his deposition testimony before the Court, which is
24 also a document transcript that the Court has taken
25 judicial notice of.
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o ere were a num er o witnesses at were
outside the courtroom during the trial that could have
also testified as to the alibi of Mr. Padilla on the
night in question, which was August 6th over midnight
into the 7th until about 2:00 in the morning on the 7th
that account for his whereabouts.
Now, the two people, the victims in the
underlying criminal case, had testified that it was
early on the morning of the 7th that they had noticed
that their cars had been broken into or gotten into,
and that the financial transactions cards were missing
from them. One of them said that she knew it was early
that morning because the police came over to her house
somewhere around 3:00 in the morning, I believe, and
woke her up, and she checked. So it happened earlier
than that. The other one said it was 2:00, I believe
it was, the car alarm went off. So the accounting for
Mr. Padilla's whereabouts as of that time is a very
important factor. And there were, according to the
order, was only supposed to be one person testifying,
but there were a number of them that were ready,
willing and able to testify at trial but were not able
to be called due to the public defender's office
failure to file a notice of alibi in a timely manner
and a sanction that arose from the Court as a result of
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a mac on.
So Mr. Padilla will be testifying as to the
people who are here, ready, and willing to testify as
to the alibi. We haven't all those people here, I
don't think that's necessary because they're going to
follow along in the same type of testimony that we have
coming from Alex Villasenor, and Lurinda, that you'll
be reading in the transcripts as to the exact same
times, and they will be testifying telling you these
guys would be here and saying the same thing. Calling
a bunch of witnesses wouldn't be necessary. Would be
something cumulative to give to the Court here because
it's all going to be the same testimony of where
Mr. Padilla was that night, which he'll be telling you.
So it's Mr. Padilla's position that had he
been able to put on the extra witnesses instead of just
who did testify, that it would have swayed the jury to
find reasonable doubt in the underlying criminal cases.
There are a couple of other claims Mr. Padilla
has. One is, he does complain about the prior trial
attorney not filing a motion to suppress based upon the
police approaching him in the alleyway; and the other
one is that he claims that there were some mistakes
made by the appellate attorney and what they argued.
Now, there is still claim regarding the jury
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mstruc ons, w 1c spo e o r. a I a a out. e
originally made this claim, and he now understands that
really that's solely an appellate issue, and we aren't
going forward with a complaint on that claim.
And so that would conclude any additional
comments that I have.
THE COURT: Thank you.
Ms. Emory, do you wish to make an opening
statement or reserve?
MS. EMORY: I do, Your Honor.
With respect to the claim that this petitioner
was somehow harmed by his client - or his attorney's
failure to file a timely notice of alibi, that's
specifically disproven by the record. The trial
counsel during her arguments at trial when she was
arguing to be allowed to present alibi evidence, she
informed the Court that the only other witnesses that
she wanted to call to support the alibi were Lurinda
Arnold and Alex Villasenor, and that information is
contained in trial transcript page 166, lines 17
through 22. Both of those witnesses actually did, in
fact, testify at trial in an attempt to provide an
alibi for this petitioner.
The only other witness that the petitioner has
suggested in his petition that could have supplied an
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a 1 1was someone a e ca e anny,
e I nt
supply a last name for that witness. In his testimony
at trial he said that he did not know Danny's last
name, and that was in this petitioner's testimony
during the trial on page 398, lines 9 through 12.
And so I would object at this point to any
testimony regarding other witnesses that this
petitioner claims might have been able to testify
because those were not plead in his post-conviction
petition. He only names Lurinda Arnold, Alex
Villasenor, and Danny with no last name.
And the fact that both of the two witnesses
which defense counsel intended to have testify did, in
fact, testify at trial, and they did provide, to the
extent that they could, testimony regarding an alleged
alibi by this defendant. I'd also point out that the
facts of this case that were set forth at trial, and I
believe even corroborated by this petitioner's own
testimony, were that the defendant was with other
people throughout the night until he went to Danny's
house. He left Danny's house by himself to walk home,
and it was during his walk home that he obtained the
financial transaction cards. So even by the
defendant's own testimony, there wasn't anyone else
around to have provided an alibi for him. So we think
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a c aim as to a1 ase upon e ev1 ence e ore
the Court that we have asked the Court to take judicial
notice of.
Regarding the motion to suppress, the
defendant is arguing that his counsel should have filed
a motion to suppress. Certain statements that he made,
however, the statements were made after he was
Mirandized, as is proven in the record through
preliminary hearing transcripts, and also the
petitioner's own statements are that he was, in fact,
Mirandized, but he thought he should have been
Mirandized sooner.
I also would point out that he cannot show
prejudice from any failure to file a motion to police
because the statements that he gave to the police were
also statements that this defendant used as part of the
foundation for his defense at trial. He - the
statements he made through the police were in essence
that he had found the financial transaction cards, and
that was what he tried to present as a defense during
the trial. He also told his girlfriend at the time,
Lurinda Arnold, that he had found those particular
financial transaction cards, and she testified to that
attrial.
So even had the statements that he made to the
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po ice een suppresse , ose s temen s wou ave
come in through his girlfriend at the time, Lurinda
Arnold, so he can't establish any prejudice from those
statements failing to be suppressed, even had they been
suppressible, and the State is not conceding they were
suppressible because he was, in fact, given his Miranda
rights.
Defense counsel has not outlined any specific
appeal issues that he believes should have been raised,
so I can't really address that. I don't believe that
he has established that there was ineffective
assistance of counsel on appeal, which he has not
articulated evidence for that.
THE COURT: Okay. Are there witnesses?
MS. EMORY: Your Honor, prior to testimony,
can we have this defendant waive his rights for
confidentiality and attorney-client privilege because
his prior counsel is present in court and prepared to
testify.
THE COURT: I'm not sure who the first witness
is. Who are you going to call first?
MR. WILLIAMS: Mr. Padilla, Your Honor. I do
have a comment before that.
As far as the motion to suppress based upon
Miranda, I talked to my client about that, Your Honor,
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an exp ame to 1m at rea y no arm explained what Miranda was to him. He didn't
understand that. No harmful statements actually came
from him prior to Miranda. In fact, he used those
statements, and so the basis for suppression based on
Miranda is withdrawn. Any complaints he may have
simply for the police approaching him and stopping him
at the alleyway and any reasons that there may be or
may not be for approaching and stopping him.
THE COURT: ·All right.
Well, Ms. Emory, we will get to that issue
here in due course.
Mr. Williams, your first witness.
MR. WILLIAMS: Thank you.
I would call Mr. Padilla to the stand.
THE COURT: Sir, if you'll please come forward
to the witness stand and take an oath.
THE DEFENDANT: One moment, if I could, sir.

19 WHEREUPON,

20

TARANGO DEFOREST PADILLA,

21 called as a witness, and having been first duly sworn,
22 was examined and testified as follows:
23
THE COURT: Please be seated, sir.
24
DIRECT EXAMINATION
25 BY MR. WILLIAMS:
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Q would you say your name, please.
A Tarango Deforest Padilla.
Q How do you spell your last name?
A P-a-d-i-1-1-a.
Q And you are the petitioner in this case,
correct?
A Yes, sir.
Q In fact, you've got two cases going?
A Yes, sir.
Q These cases arise from two underlying criminal
cases, correct?
A Yes, sir.
Q And you were the defendant in those underlying
criminal cases that began in 2009?
A Yes, sir.
Q Do you know what the charges were for which
you were convicted?
A Being in possession of financial transaction
cards.
Q Okay. Do you recall the date that you were
arrested?
A The date was between the 6th and 7th.
Q Of?
A Of August
Q Whatyear?
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A 2011.
Q 2000 what?
A 2011.
Q Now, your judgment of conviction is in 2011.
What was the date of the evening that you were
arrested?
A I would say it was the early morning hours of
2007 - August 7th of 2011.
Q Okay. Let's do this again. The case arose in
2009, right?
A Yes, sir.
Q Did it start on the afternoon of August 6th
and go over the midnight line of the 7th?
A Yes. 2009.
Q Okay. The conviction was 2011, right?
A Yes.
Q Okay. Now, do you recall the events of the
afternoon of August 6th into the morning of 2000 - of
August 7th?
A Yes, I did.
Q Before you get into that, I want to take this
a little bit slower. I want to take it step by step.
Let's start about 3:00 on August 6th. Right
now I'm speaking only 2009, okay?
A All right.
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Do you recall where you were and who you were
with then?
A I was at my house on 4th Avenue East with
Lurinda and Xavier.
Q Lurinda who?
A Lurinda Arnold and Xavier Patterson.
Q Who were they?
A That was my girlfriend and her son at that
time.
Q Okay. How long - where was your house
located?
A My house?
Q Yes.
A It was between Ketchum and - Ketchum and 4th
Street, right there on Ketchum and 4th Street.
Q Ketchum Street?
A Yes.
Q Twin Falls, Idaho?
A Yes.
Q How long were you at that house with those
people?
A I'd gotten off work about noonish, a little
after noon. I was working at a friend's mechanic shop,
Red Line Automotive, on Kimberly Road. We were pretty
much doing our own things. I think we had a few people
Q

a s oppe y roug a a ernoon.
ut mner
time up until our- up until dinner time, which we ate
between 5 and 6, one of our friends had gotten married.
Her name was Tara and Seth. We'd been invited to go to
a wedding reception later on that evening at Woody's
Bar.
Q Okay. So dinner time was between 5 and 6 p.m.
on August 6th?
A Yes. I do believe, so yeah.
Q Did you remain at your house until 5:00?
A Yeah. We were at home the whole time. We had
a few people probably stop by like colleagues. We
always had people come over here and there throughout
the day.
Q Okay. What's Tara's last name?
A Tara- I couldn't recall. She's a bartender
at Woody's.
Q Okay. So you're eating between 5 and 6. What
happened at 6:00?
A Up till 6:00?
Q What happened after 6:00?
A After 6:00 we were pretty much getting ready.
I called my sister and my mom to see if they could
babysit Xavier.
Q Who is your sister?
20

19
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A Joanna urt,z.
Q Okay.

1 so.
2
Q Okay. And who was with you?
3
A Lurinda.
4
Q And did anybody else stop by?
5
A No one stopped by, but there were people we
6 knew. We called Chief, and his wife is Jennifer, and
7 then we knew the bartender, but there was no one there
8 that we were later on meeting up with. So I had parked
9 my vehicle at the Norm's Cafe, and we'd walked over to
1O The Signature where her aunt and uncles usually play
11 darts over at The Signature, but no one was there. We
12 didn't stay there. We went to Log Tavern after that.
13
Q Okay. Give me a time that you left The
14 Hideout and went to the Log Tavern.
15
A Between the walk to Signature and back to the
16 vehicle, that might have transpired within five or so
17 minutes, not very long, and then from there to drive to
18 the Log Tavern, which I think is on 3rd.
19
Q Okay. So you went from The Hideout to where?
20
A To The Signature.
21
Q The Signature or Sidewinder?
22
A No. It's not Sidewinder. It's Signature.
23 It's a little bar right off Main Street.
24
Q Okay. So 4:57 minutes - half an hour, a
25 little over half an hour, you say, at Hideout. So you

A She said she would. I told her I'd give her
some money. So around 7ish I think is about the time
we stopped over at my mom's. They lived on Monroe, off
Monroe and Falls at that time. Then we - from there
we stopped at the - a gas station on the comer of
Washington and Addison to get cigarettes.
Q Who'swe?
A Me and Lurinda, Lurinda Arnold.
Q Okay. Did she stay with you the whole time?
A Yes. We were together the whole night.
Q Okay. So what time did you stop at the gas
station?
A It would have been a little after 7 because we
got over to The Hideout - we just drove right out to
The Hideout right across the street, pretty much.
Q From?
A From the Chevron and McDonald's right there on
the comer of Washington and Addison.
Q Okay. So now you're at The Hideout and what,
it's a little after 7 p.m. on August 6th?
A Yeah. We were there enough to drink a big
schooner of beer and another beer. Not even really
more than a half hour, a little over a half an hour or
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went over to I ne Signature at what time·t
A I don't know. Between 8, 15 minutes till 8,
maybe.
Q Okay. And you were there for how long?
A Not even just enough to poke our heads in to
see nobody was there.
Q Who was with you?
A Lurinda.
Q Anybody else at the time?
A No.
Q Okay. So only a moment there and back to A We wentto Log Tavern after that. We drove to
Log Tavern from Norm's.
Q From Norm's?
A Norm's Cafe that's on the comer.
Q Well, I'm still - I'll backtrack a little
bit.
You're still at The Signature and leaving The
Signature and going A Walking towards my vehicle at Norm's Cafe with
Lurinda.
Q Okay. And then it was on to the Log Tavern?
A Yes, sir.
Q You didn't stop in Norm's?
A No.
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u uKay. so what time am you get to me Log
Tavern?
A Close to 8.
Q Log Tavern's not very far away from Norm's?
A No. It was close to 8, yeah.
Q Where is the Log Tavern?
A Log Tavern, I do believe, is off Washington
and 3rd, somewhere around there. I know it's by an
auto body shop.
Q Okay. Did you go inside the Log Tavern?
A Yes, my friend Cal owns the Log Tavern, so he
knew that - so we were at least an hour. That's when
we started calling people, and I called Alex, and I
calledQ Alex who?
A Alex Villasenor. Lurinda called some of her
friends. I called my brother, you know, asked if him
and his friends wanted to meet up with us.
Q Who's your brother?
A My brother is Willy Ortiz.
Q Okay.
A And a good friend of ours, his name's Rolando.
Q Rolando what?
A Rolando Gomez.
Q Okay. All this was done from inside the Log
24
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A Yes. We were at the Log Tavern from, I would
say, almost close to 9.
Q Okay. Until about 9:00. And was it just you
and Lurinda who were there?
A A couple people shown up that we knew, more
her friends. Caralee had called and said she was going
to be over at the Klaver Klub. Alex was still trying
to find - was having a hard time getting a ride. I do
believe that he had called me a couple times, telling
me that him and Nadine were arguing, which was him and
his wife at that time. When we went, when we left the
Log Tavern over to the Klaver Klub is when we were
there long enough to order some pitchers of drinks, and
I think I went and left and picked Alex up.
Q You left from the Log Tavern?
A Yeah. After we drank about maybe a pitcher.
I think we still left some there.
Q What time did you leave to go pick up Alex
Villasenor?
A Would have been after 9, I don't really recall
.what time. I know we were at the Klover Klub, me and
Lurinda, Caralee, Holly.
Q Hang on.
A Okay.

w Don t Jump ahead of me.
A All right. Sorry.
Q You left from the Log Tavern, right?
A Yes.
Q And you believe it was around 9?
A Yeah.
Q And did you leave alone to go pick up Alex?
A No, I didn't. Lurinda was driving at that
time.
Q Okay. Where does Alex live?
A Alex lives off of Washington South and
Pheasant and Valencia Street at that time.
Q Okay. And he was home when you picked him up?
A Yes, he was.
Q Did you pick up anybody else at that time?
A No. We stopped at his brother's to see if he
wanted to go. He lived just a couple blocks from Alex,
and he declined to go. I can't remember what he was
doing. Dropped a few things off with him, and we came
back to the Klover Klub, because Nadine didn't want him
to take his vehicle, and he didn't want to leave the
kids there, to take him to the bar.
Q Him means Alex?
A Alex, yes.
Q So you drove back to or over to the
26
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A Yes. On the way back to the Klover Klub, and
Alex went to the Klover Klub.
Q So there is three of you in this car?
A Lurinda stayed at the bar. She stayed at this
bar with Caralee and her girlfriend.
Q Which bar?
A Okay.
Q You've lost us a little bit here, because you
said that you and Lurinda left from the Log Tavem to
go get Alex.
A No. From Klaver Klub, or from the Log Tavern
we went to the Klaver Klub. From the Klover Klub we'd
been there for a moment, five, ten minutes.
Q Okay.
A Then is when I called Alex again, and he
needed a ride, so I left and got him a ride after we
got our drinks.
Q Okay. So you did leave alone to get Alex?
A Yes, I did.
Q Okay.
A I drive from the Klever Klub to Washington
Street up towards Shoshone and took a right across the
Perrine Bridge, or the single bridge, what I used to
call it, because he lived out towards Washington Park
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Apartments, out mtms new subd1v1s1on.
Q Then you picked him up and came back to the
club?
A Yes.
Q How long did that round trip take?
A Maybe 20 minutes, tops.
Q So there is two of you in the car?
A Yes. And Alex.
Q And when you got back to the Klaver Klub, was
Lurinda there?
A Yes. Lurinda was there with a few people.
Q Who were the people at the Klaver Klub?
A Caralee.
Q Caralee who?
A Caralee Cleveland, Ila, I don't know Ila's
last name. Holly, there were bartenders at the
Klaver Klub. Seth was there.
Q Seth who?
A Seth, the one that got married. His little
entourage was there, Tara was at Woody's, so between
all that time that we were there, and we all gathered
up and went to Woody's Q How long were you at the Klever Klub after you
returned with Alex?
A Maybe a little after 11.
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t mg on ugus
2
A Yes, sir.
3
Q Okay. And so around 11 you went where?
4
A Right to Woody's.
5
Q Who was in your - whose car were you in?
6
A I was in my vehicle with Lurinda, Caralee, my
7 friend Anaya, and Alex, and I have an Isuzu Trooper, so
8 I think that's the only people that piled in our
9 vehicle.
1O
Q And you went where?
11
A Woody's.
12
Q Okay. And the reason for going to Woody's
13 was?
14
A For Tara and Seth's reception. Everybody that
15 was gathering over there at Woody's, Mr. Woodhead was
16 throwing them a big shindig deal over there for them
17 because they'd been employees over there.
18
Q Okay. Did you go in Woody's with everybody
19 that was in the bar?
20
A Oh, yeah.
21
Q Were there other people at Woody's that you
22 knew?
23
A Yeah, there was Danny, my brother, Rolando
24 were there.
25
Q Danny who?

A uanny, now I Know nis last name 1s Lee.
Q Okay.

A And his girlfriend, his cousin, all Tara's
friends, and most of our acquaintances that we knew.
Towards the closing hours we were Q WellA Okay. We had all our tables out by the back
tables there by the bandstand.
Q Okay. I want you to explain all these people
that you knew that can account for your whereabouts at
Woody's. Okay?
A Okay.
Q Say their names again. There was Alex
Villasenor?
A Alex Villasenor, Lurinda Arnold, my brother,
Julio Ortiz, Rolando Gomez, Danny Lee, I can't remember
his girlfriend's name. She was with him at the time.
His cousin, Tiffany.
Q Seth?
A Seth, Tara, and their friends.
Q Caralee?
A Caralee.
Q Caralee what?
A Caralee Cleveland. And Carrie was working as
a cocktail waitress, and her last name is Reinhardt,
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Q Was George there?

A George, I think, might have been - he was
with Whitney at that time, and I think they were at the
Klever Klub. They never showed up with us over there.
Q That was George Isenhart?
A Yeah. I don't remember George Isenhart being
with us. If he was, I don't remember.
Q Okay. Were the people that you've just named
around the whole night after 11 :00?
A People faded out. My brother and his friends
left, just people faded out. The only people that
stick around was Danny and me, Lurinda, Caralee, 'cause
Caralee was waiting for Carrie, Danny was getting ready
to go to Nevada. He was moving to Nevada to work with
his uncle down there somewhere. I can't remember where
he was going. His aunt was getting ready to sell the
house, so he had to move, so he was just going to go to
Nevada. At that time I didn't know his last name. And
I had all these witnesses on witness lists to give Q Well, hang on.
A Okay.
Q So you've got Danny Lee, Lurinda Arnold, Alex
Villasenor A Anthony Anaya.
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u t;ara1ee?
A Caralee.
Q I forgot her name?
A Cleveland. Carrie Reinhardt was working.
Q Carrie Reinhardt.
A Did I say Alex?
Q Yes.
A Alex was there.
Q So all these people were there at Woody's?
A Yes.
Q And they did not fade away?
A No. We all went to - we were all waiting for
our friends to finish up with the bar 'cause it was
closing time at 1 soQ So you were you able to, final call was at 1,
right?
A Yes.
Q That's closing time?
A Yes.
Q Were you able to stay after closing time?
A Yes, sir, because I was a former employee as a
security worker there, and Lurinda was a bartender at
Sidewinders.
Q So did everyone that you just named, were they
all staying after 1:00?
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1
u were tnese people always arouna you except
2 for, obviously, there has to be some short time where
3 you stepped away from the table?
4
A I used the bathroom, yeah. That's the only
5 time I recall leaving the table, mingling around,
6 dancing, but that's the only time I left.
7
Q Where did you go when you got in the car?
8
A We went right to Danny's.
9
Q Where does Danny live?
1O
A At that time he lived on 6th and Jerome.
11
Q In Twin Falls, Idaho?
12
A Yes, sir.
13
Q Now, it's Danny Lee?
14
A Yes, sir.
15
Q What time do you believe that you arrived at
16 Danny's?
17
A A little after 1:30.
18
Q Okay. How long was the time 19
A Maybe, I don't really recall a lot of times.
20 I mean, but I do recall it was way after 1:30.
21
Q Okay. We know it was after close and after
22 cleanup.
23
A Yes.
24
Q Then going to Danny's?
25
A Yeah.

es, we were a ms, e oo ys.
Q Tara was working that shift, right?

A Tara was. She was working and participating
in her - she was serving drinks for a lot of us.
Q And how long did cleanup take?
A After final call and everybody got out of the
bar, I would say it would have been 15 after when
people finally got out the door besides all of us that
stayed there. It would have been close to 1:30 by the
time all of us piled into the vehicle and went to
Danny's.
Q It only took 15 minutes to clean up, and
everyone left?
A Cleanup started at 1, started to count their
tills and whatnot
Q So you all climb in the car. First of all,
were they the same list of people that you just named?
A No.
Q And what car are we talking about?
A My Isuzu Trooper.
Q Who climbed in the car?
A Me, Lurinda Arnold, Anaya, Caralee, Carrie,
and Alex.
Q Did you ever leave Woody's?
A Nope.
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A Yeah. We all went into Danny's. Besides, you
couldn't smoke in Danny's house, so some of us were out
on the patio smoking cigarettes.
Q The patio in the back yard?
A Yes.
Q When you got to Danny's, who was already
there?
A Danny, his girlfriend, some of his friends.
Q Who was already there that was at Woody's that
you haven't named?
A At Danny's house?
Q Yes. Who was at Danny's house that was also
accounting for your whereabouts at Woody's that you
have not named that didn't get into your car?
A Danny, he had his own vehicle, him and his
girlfriend, his cousin Tiffany left with them, she also
lived at the house. They were roommates. And just
some other people I didn't know.
Q Okay. Was there anyone else that you do know
that was accounting for your whereabouts at Woody's
that got to Danny's after you got there?
A Yeah. Lurinda Arnold, Alex, Antonio Anaya.
Q They didn't go with you in your car?
A Yeah. These were the people that were in my
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vehicle.
Q Okay. I was asking for people who weren't.

You already named those people.
A Yeah. There were a couple others I just see~
them at the bar and stuff working there.
Q Okay. What about Tara?
A Tara didn't - they didn't go over there.
They went home.
Q And Caralee?
A No. Seth and Tara went home.
Q And Caralee?
A And Caralee and Carrie came with us.
Q They were in your car?
A Yes.
Q Okay. How long did you stay at Danny's house?
A I was waiting for a friend of ours, Felicia,
to come over. Would I incriminate myself?
Q Not anymore.
A Well, I was waiting for her Q WellA I was just waiting for her to show up so Q Okay.
A Me and Lurinda got in an argument because I
was waiting for her, so she went home closer to the
1:00 hour or 2:00 hour. Alex was still with me.

35

36

95

1 n onto was sti wit me, an
m ara ee en e up
2· getting a cab because of our argument.
3
Q So everybody was breaking up around 2?
4
A Yeah. It was fading out because nothing was
5 really going on. I mean, there was some beer there and
6 some liquor.
7
Q So after 2:00 did you stay?
8
A No. I was waiting for - to finish my beers,
9 and I took a couple more pills that I had, and Alex
10 asked me, he was waiting for Nadine to come pick him
11 up, and if I wanted a ride. I was like, no, it's only
12 two blocks. I mean, I live right there.
13
Q Okay. So at 2:00 when other people, as you
14 said, were fading away, did you also?
15
A No, I didn't fade away right away.
16
Q How much longer did you stay after that?
17
A Maybe till a little after 2, maybe 2:15ish.
18
Q Okay. So is that when you started to walk
19 home?
20
A Yes. I started walking home.
21
Q And you said your house is two blocks away
22 from Danny's?
23
A Yes.
24
Q What's the address? You said your address
25 before. Danny's house, you said, was on 6th?
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an erome. etc um 1s on e o owing
street up from Jerome. I walked up to Ketchum, took a
right towards 4th, which I just had to pass 5th, go
down the alley, boom, I was home. Between that is when
the incident happened between when I found the items on
the sidewalk and the incident with the officer.
Q Would you describe that with some specificity,
please.
A After I left - well, before Lurinda had left,
I had gotten my coat out of the vehicle, it was a
little chilly, I left Danny's, told everyone I was
leaving. They knew I was leaving. Alex and Nadine
left. I had walked up, past Jerome, up to going
towards Blue Lakes, took a right on Ketchum, and had
jumped over to the sidewalk part of the street because
one side didn't have a sidewalk. There was some items
that were strewn around on the sidewalk.
Q What items?
A At that time I didn't know what they were. I
was trying to figure out what they were. I later found
out they were credit cards. I thought they were gift
cards, and there was some coins and some papers, which
I picked up a couple quarters and put in my pocket and
what I thought were gift cards. As I was looking at
them, it was dark in that area, and I placed them in my
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commotion across the street from me, and I didn't see
anybody. I thought it was somebody, there's vehicles
parked on the side of the road. As I got in the
alleyway, a vehicle came out at me at a rate of speed
that startled me. No lights were on or nothing, and
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Q What about headlights?
A No headlights, nothing. I ran between two
houses, thinking I was going to get jumped because me
and my brothers have gotten jumped before, and it was
just brought- I just reacted, and when I flipped over
the fence, I sprained my ankle, and I got up and tried
to run, and by the time I realized it was officers, I
was laying down and was Q Was there any colored lights on top of the
car, in the grill?
A No, sir. I didn't hear anybody say stop or
anything until I was it already there.
Q How fast was the car coming?
A Faster than I thought. I mean, I just- it
just happened to quick. My back was to it, so I
didn't - there was two houses close to where I was at,
and I ran between them. He may have turned on his
lights when he got on the road, I don't know, but I

1 ntseean mg.
Q Did you ever see any police colored lights
coming from the car?
A No, I did not.
Q How loud was the car coming at you?
A It was a hard rev, and it came out at me out
of the alley. He said he was traveling down the alley,
which is two lengths, is what I recall him saying in
the trial, but he was right there. I mean, it sound
like it was right there.
Q What was your response?
A I just tried to run to my house. Safety. I
thought it was around the comer from my house.
Q How far was the car away when you started
running?
A It was across the street from me in a pitch
black alley. I didn't even see it.
Q When you ran, how far did you actually run?
A Maybe three house lengths on 5th.
Q Did you stop yourself or did the police stop
you?
A I didn't stop 'cause my ankle, I was hurt, and
I was laying in the bushes, and I believe it was then,
'cause I heard numerous other vehicles racing, vroom
vroom. A lot of commotion was happening like right
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Were you searched?
I was handcuffed, I was pulled out into the
alley, I was handcuffed and leaned over the back of a
car, and the officers were digging in my pockets and
accused me - first they pulled out what I - looked
like to me - he's all, what are you out there,
breaking in windows, breaking in people's cars? I was
like, no, I'm not. I said, if anybody has reported any
windows broken or anything, you can charge me whatever
you want, and he goes, well, bullshit. I know you're
not out here just doing - I can't remember what all he
said, but he goes Q So the answer to my question you were searched
is yes?
A Yes, he searched me.
Q And what was found?
A Just 15 Norcos that I had on me.
Q Were credit cards found?
A I don~ recall any cards being on me 'cause

e car s oun on e groun were in one poc et, an
when I was laying in the bushes, I thought, I was
trying to make sure I didn't have nothing on me in case
I got found. I mean, it wasn't - I had a misdemeanor
warrant for a misdemeanor DUI at that time also, so I
was panicking. I didn't want to pick up more charges
because I thought I might have had some weed on me. So
I felt - I tossed everything that I thought I didn't
want found on me into the bushes.
Q Okay. So let's work backwards a little bit
here. Okay?
A Okay.
Q You complained about the search and the police
shouldn't have been able to search you, correct?
A Well, I didn't feel that they- I felt maybe
they just patted me down, and when I got to the jail,
yeah, they strip search you at the jail, but I felt
that it violated the tarry search on me.
Q Say that last part to me again.
A I felt that he violated the tarry search on
me.
Q Tell the judge why you think that.
A Because he had been digging in my pockets and
pulling stuff out. I didn't think it was relevant for
what he was accusing me of.
42
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think should not have been into evidence?
A The rocks that were in my back pocket that
they said were Ninja rocks. There's no mention about
no flashlight, whenever they went and searched around,
they found a flashlight that was broken that was in one
of the yards. It was not my flashlight.
Q Were the rocks used against you at trial?
A Yes, they were.
Q Okay. Was there anything else found that was
used against you at a trial?
A A flashlight that was broken.
Q Do you believe that if there were a motion to
suppress filed, that those would not have been able to
be used?
A I felt they shouldn't have been used. I
wasn't out robbing people's stuff.
Q Do you think if those were not used at trial,
that that would have helped A It might.
Q - make a reasonable doubt for the jury?
A Maybe. I mean, just my actions alone wasn't
in my benefit.
Q Okay. You named a number of people,
particularly during the time that you were at Woody's
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Yes, sir.
Into the morning of August 7th, right?
Yes, sir.
Okay. Did you ever tell the public defender
about the existence of these people?
A Yes, I did, from the beginning.
Q What did you tell the public defender?
A My public defender was George Essma. I had
been in here, I was a trustee, I had gotten a job, I'd
asked for a bond reduction. But between that time I
told George or Mr. Essma that, hey, I have -1 have
witnesses that were at Danny's, my friend Danny's house
that can vouch for what I was doing not only that night
but - but when I left, and he goes - and he goes,
well, have them write statements, and the only ones
that at that time wrote statements was Alex and
Lurinda. And Danny, he was gone, everybody else, you
knowQ Danny Lee?
A Danny Lee had started moving. I think he had
gone to Nevada to see about his job, I mean, 'cause at
that time Lurinda couldn't find him. She was coming to
visit me. I did say, hey, you need to find them
people.
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ay. e s ac up a I e 1.
A Okay.
Q Instead of going into all that stuff, I was
just really asking you what you had told the public
defender about this.
A Yes, I did have a list, and I still have that
and dated in my legal materials.
Q Okay. That list, would you name the people
that were on that list.
A At that time I have George Isenhart, Joanna
Ortiz, Julio Ortiz, Benita Covarubbias, Yvonne
Enriquez, Alex Villasenor, Nadine Villasenor, Danny
with a question mark, Felicia Fairbanks, Caralee
Cleveland, Carrie Reinhardt, I think I may have put Ila
on there and Holly and Seth and Tara. 'Cause that was
all the people I really remembered that could place me
at the bar and at Danny's. I wasn't going to take a
house of drunk people to walk me home.
Q Did you say Lurinda Arnold?
A Yes, I did.
Q Now, you've named a lot of people there. The
ones that you named that you were actually sitting with
all night, are they the particularly important ones?
A There was a few that were very important to me
that were on that.
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Yes, sir.
8
Then at least Lurinda and part of the time
9 Alex was before 11 :00, right?
10
A Yeah.
11
Q Are those people also part of that list that
12 you gave to the public defender?
13
A Yes.
14
Q And did you tell them why those people were
15 important?
16
A Because they were with me that night, and they
17 knew what I was doing up to the point I left.
18
Q When was this communicated to the public
19 defender's office?
20
A Before my - the first time he come to see me,
21 he says, just hold on to that list, and I will come
22 back to see you, and he never did.
23
Q Okay. So at some point the public defender's
24 office became aware 25
A Yes.
45
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first.
At some point the public defender's office
became aware again of alibi witnesses because they
filed a notice of alibi, right?
A I would assume so.
Q Did you talk to them at another time?
A I wrote numerous kites that I still have that
were dated trying to have them come - have Mr. Essma
come and pick up the statements that I had, and that
list so they could have an investigator at least try to
go find some of them people.
Q Now, we had wanted you to bring what you need,
right?
A Yeah.
Q As far as written statements. But there was
something happened in the transport, right?
A Yeah. I got-this time around?
Q Yeah. This time.
A Yeah. I was at work, and I just celled up
after a shower, and not even an hour or so later
watching my TV I was told to roll up, and I didn't get
a chance to bring none of my important papers. I
wasn't notified. I was - it was a spur of the moment,
and I was on transport, and here I am. So the
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prove and show that I was trying everything in my means
at the beginning of this to resolve it is in my
paperwork up at IDC.
Q Which, in addition to your testimony, would
have been the written communication about alibi
witnesses?
A Yes. Yes. All of my written communication.
Q Okay. So you eventually- you went to trial?
A Yes.
Q These witnesses that you have named that were
with you from 11 :00 on at Woody's and even the two that
were with you before 11 :00, were they here for trial?
A A lot of them were, and a lot of them were
told, I don't know who told them while we were in trial
that they couldnt testify, so some of them left.
Q Okay. Have you subsequently learned there was
a judge's order about that?
A Yes. For what we've spoken about, yes.
Q Okay.
A But at that time I didn't
Q Okay. But who do you know that was actually
here, ready, and willing to testify? There was Lurinda
Arnold and Alex Villasenor and we know they testified,
right?
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es, my sis er, my rot er u 10, my mom, my
sister, both my sisters, Caralee, and Carrie showed up.
I think we were trying to find George. I think he at that time he was living here in Twin, but when they
were told that they couldn't come into the courtroom or
testify, they left.
Q Okay. And that testimony would be
substantially similar to what you said, what Lurinda
said, and what Alex Villasenor said?
A Yes.
Q Okay. Is it your belief that had those
persons also testified about alibi, it would have given
more reasonable doubt to the jury?
A I honestly feel it would have. Because not
only were some of them there, some of them knew that me
and Lurinda were out that night at bars and what we
were doing.
Q Do you know how often prior to trial that you
communicated with the public defender's office about
witnesses?
A At the beginning when I bonded out in
November, we - Mr. Essma said come to his office. Me
and Lurinda went over there. We had spoken to him, and
I think I had given him not only Alex's and her
statement, but I had thought about - I had thought I
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a given at ts o 1m, an ey ave, cause
always kept copies of everything I've written and
communicated with them for the record. I had always I was also told that I would be, because at that time
they were bringing a persistent violator on me, and I
asked George, are they bringing that on me to threaten
me into taking a plea 'cause I'm not going to plea to
something I know I didn't do. And he goes, yes, they
are. And he wanted me to take a plea, and I wasn't
going to take a plea.
Q What was the reason that you ran in the alley?
A The reason I ran was because someone, I
thought I was going to get jumped. I mean, I wasn't
going to sit there and wait to get my butt kicked.
I've been jumped before. I was freaked out. Now, if
he would have had his lights on, I would have stopped.
I would have been like, barn, gone. It's a done deal,
I'm done. You know, I'm not going to run.
Q Okay. That was my next question.
Now, you had some complaints and claims in
your post-conviction about appellate counsel. What is
it you claim appellate counsel failed to do and did do?
A Appellate and trial counsel or appellate
counsel?
Q If there's something I haven't mentioned about
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tria counse .
A Okay. I felt that George neglected my case in
a few different areas when I was trying to establish, I
mean, everything that I was doing. You know, up to the
point, and I got arrested. He wasn't coming to see me
after numerous, numerous kites before trial. He dumped
my case, I felt, onto Marilyn Paul. Marilyn Paul had
kept coming to the jail and trying to talk me out of my
jury trial. I was very upset, Sergeant Thomas and
1O Hekula [phonetic] and a couple other officers put me in
11 the rec room to calm me down because I was upset that
12 they weren't going to allow my witnesses to testify. I
13 kept saying it wasn't my fault. You know, I tried to
14 give these people, I lost good witnesses. You know?
15 Here I am.
16
Q Do you need a sec?
17
A Yeah.
18
MR. WILLIAMS: May I have a moment?
19
THE COURT: Let's take a five-minute break,
20 five, ten-minute break.
21
Mr. Padilla, why don't you step down for a
22 minute. We'll be back in ten minutes.
23
(Pause in proceedings.)
24
THE COURT: We are back on record at 2:41 this
25 afternoon on the Padilla cases.
1
2
3
4
5
6
7
8
9

1
2 under oath, sir. You're okay now?
3
THE DEFENDANT: Yeah. I'm better. Thank you.
4
THE COURT: You're welcome.
5
Mr. Williams, go ahead.
6
MR. WILLIAMS: Thank you.
7 BY MR. WILLIAMS:

8
Q Mr. Padilla, you were at the juncture, you'd
9 left off that you recently had a complaint about the
10 public defender's office and lack of communication,
11 right?
12
A Yes. Yes, sir.
13
Q Were you done with that or do you have a few
14 more things to say?
15
A I did. When I tried to have a hearing to try
16 to get different counsel, we had a hearing with Bevan
17 that he kicked everybody out of the courtroom and
18 sealed and told me It wasn~ in my best interest to
19 fire my attorney. And I said, I don't feel I'm being
20 represented right.
21
Q Well, this is not about a hearing on rulings
22 here. This is about 23
A Okay. I just felt that I wasn't24
Q - claims that support post-conviction.
25
A Okay.
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1 w a oug twas roes an e as rg at was
2 found in the yard that was not mine.
3
Q Okay. And the fact that a motion of
4 suppression wasn't made?
5
A Yes.
6
Q Forgive me. I forgot the second thing you
7 said. You said the evidence and the 8
A Jury instructions.
9
Q Jury instructions. Okay. Which you and I
10 have already discussed?
11
A Yes. That it was irrelevant
12
Q Okay. Any other claims about the appellate
13 counsel?
14
A I just felt that they didn't- I just felt, I
15 told her on the phone that I didn't think you did my
16 appellate brief to the fullest. It was just point
17 blank, a dead bang loser. I mean, you know.
18
Q That was within her discretion, right?
19
A I'm assuming so.
20
MR. WILLIAMS: Okay. I have no further
21 questions, Your Honor.
22
THE COURT: Ms. Emory, any questions?
23
MS. EMORY: Yes, Your Honor.

1
a s at rts a out.
2
So let's go on to what we talked about with
3 the appellate counsel.
4
A The appellate counsel.
5
Q You believe there were some claims that were
6 left out and not properly made?
7
A Yes. Throughout the whole time, which I also
8 kept records of letters that - all the letters I've
9 written here 'cause a lot of our correspondences was to
1O phone and letter.
11
Q Can you give us the appellate counsel's name.
12
A Diane Walker.
13
Q Okay.
14
A I had explained to her from the very get go
15 when I found out that she was my counsel of all the
16 issues that I felt was wrong such as the evidence, them
17 not allowing my witnesses. I felt some of the jury
18 instructions that kept changing throughout the course
19 of trial.
20
Q Let's go back so you can be more specific for
21 the Court
22
A Okay.
23
Q When you said about the evidence, are you
24 talking about the witnesses that did not testify?
25
A Yes. Not only that, I felt the, allegedly,

24

CROSS-EXAMINATION

25 BY MS. EMORY:
53·

1
o you reca testi mg unng e Jury a
2 in this case?
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3
A Not everything without having my notes or my
4 transcripts. I do recall a lot of it.
5
Q Do you recall testifying that you left Danny's
6 house sometime after 2 that morning?
7
A Yes.
8
Q And did anyone leave Danny's house with you?
9
A Felicia was going to, but she didn't. She
10 stayed.
11
Q So you left by yourself?
12
A Yes, ma'am.
13
Q To walk to your house?
14
A Yes.
15
Q And you also testified that it was after you
16 left Danny's house to walk home that you obtained the
17 financial transaction cards, correct?
18
A Yeah. On the block from where I was walking,
19 yeah.
20
Q So nobody was with you at that point, correct?
21
A No, ma'am.
22
Q And no one at the trial testified that you
23 obtained those financial transaction cards before you
24 left Danny's, did they?
25
A I don't get what -

3

4 out
5
Q And your own testimony was that you found them
6 after you left Danny's house, correct?
7
A Yes. I found them on a public sidewalk.
8
Q And you were by yourself when you found them?
9
A Yes, ma'am.
10
Q And when the police found you after you hurt
11 your ankle, you had a misdemeanor arrest warrant out,
12 correct?
13
A Yes, it was for a misdemeanor DUI.
14
Q So the police could have arrested you for
15 that, regardless of any other suspicions they had,
16 correct?
17
A Yes.
18
Q And they could have searched you incident to
19 arrest?
20
A Yes.
21
MS. EMORY: I have no further questions, Your
22 Honor.
23
THE COURT: Mr. Williams, any redirect?
24
MR. WILLIAMS: No, Your Honor.
25
THE COURT: Thank you, Mr. Padilla. You may
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1
\ 1nereatter a ct1scuss1on was held orr
2
the record.)
3
MR. WILLIAMS: He will, and he'll confirm
4 that, Your Honor.
5
THE COURT: You will, Mr. Padilla?
6
THE DEFENDANT: Yes, sir. Thank you, Your
7 Honor.
8
THE COURT: In addition to that, the Court
9 will make a finding when that when there's a
10 post-conviction proceeding like this when accusation is
11 made against counsel, I deem that a waiver of
12 attorney-client privileges anyhow.
13
So with that, good enough for you, Ms. Paul?
14
THE WITNESS: Yes, it is.
15
THE COURT: State the witness' name for the
16 record.
DIRECT EXAMINATION
17

1 step down.
2'
THE DEFENDANT: Thank you, sir.
3
THE COURT: Mr. Williams, do you have
4 additional evidence to present?
5
MR. WILLIAMS: No, Your Honor.
6
THE COURT: State intend to call any witness
7 in this case?
8
MS. EMORY: Yes, Your Honor, I call Marilyn
9 Paul.
10
THE COURT: Ms. Paul, if you'll please come
11 forward to the witnesses stand. Please take the oath
12 before you sit down.
13 WHEREUPON,
14

MARILYN PAUL,

15 called as a witness, and having been first duly sworn,
16 was examined and testified as follows:
17
THE COURT: Please be seated.
18
MS. EMORY: Your Honor, I believe that this
19 defendant has implicitly waived any rights with respect
20 to attorney-client communication based upon making his
21 petition, but I understand Ms. Paul would like to have
22 him waive his right attorney-client privilege and
23 confidentiality on the record before she testifies.
24
THE COURT: Mr. Williams, does your client do
25 that?

18 BY MS. EMORY:

19
Q Would you please state and spell your name.
20
A Marilyn Paul, P-a-u-1.
21
Q And are you currently the Public Defender for
22 Twin Falls County?
23
A Yes, I am.
24
Q And in that capacity did you represent Tarango
25 Padilla?
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calling those two witnesses?
A Yes, it was.
Q Did you believe that there were any other
alibi witnesses that could have said anything
substantially different than those two witnesses said?
A The only other witness who, in my estimation,
would have been in a position to provide some valuable
information was Danny, the person who resided at the
house that he departed from, and despite my repeated
1O requests to Mr. Padilla to get information on Danny
11 that would allow us to contact him, there was nothing
12 forthcoming, and I've only heard a proposed last name
13 for Danny today.
14
Q So prior to today, you did not even know
15 Danny's last name?
16
A That's correct.
17
Q And to this point, do you still know what
18 Danny might have been able to testify to?
19
A Because Danny was the resident at the house
20 that Mr. Padilla was visiting at, it appeared possible
21 to me that he may have been able to provide a more
22 precise time for Mr. Padilla's departure from the
23 house, but that information, of course, was never
24 available to me.
25
Q And have you ever spoken to Danny?

Q In the jury trial that's been at issue in this

hearing today?
A Yes, I did.
Q And did George Essma also represent him at
some point with respect to these cases?
A Yes.
Q And prior to coming to court today, did you
review information in your files?
A Yes, I did.
Q Based upon your memory and your review of the
files, do you believe that you had any reason to
believe that this defendant had an alibi witness for
any time after he left Danny's house?
A No. I had no reason to believe that there was
another witness out there.
Q And do you recall having an argument in front
of Judge Bevan regarding presenting alibi witnesses?
A Yes.
Q And do you recall stating on the record that
the only alibi witnesses that you wanted the call were
Lurinda Arnold and Alex Villasenor?
A Yes.
Q Was that a a strategic decision in your
professional judgment that you were only going to be
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A NO.
Q Has anybody in your office?

A No. To my knowledge, that hasn't happened.
Q Is that because you didn't have good
information from the defendant regarding his last name?
A That's correct.
Q Did you review this case for potential
suppression issues?
A I did, however, the major issue that
Mr. Padilla wished to have me pursue was Miranda, and
that has already been addressed to some degree, but the
core of that discussion consisted of me telling
Mr. Padilla that the very statements that he wished to
have suppressed were the basis for the defense that he
wished to advance at trial.
Q And do you recall Mr. Padilla testifying
regarding those statements that he made to the police
at trial?
A I believe so, yes.
Q And the essence of those were that he had·
found the financial transaction cards at issue?
A Yes.
Q And that was the basis of his defense?
A Yes.
Q So was it a strategic decision not to file a

motton to suppress?
A Yes.
Q But wasn't Mr. Padilla, in fact, Mirandized
prior to making any statements to the police?
A It's my understanding he was Mirandized. I
was not able to get information as to the timing of the
administration of the Miranda, but I approached it from
the point of view that Mr. Padilla had made very clear
to me that he wanted to advance this defense that he
found the items on the sidewalk.
MS. EMORY: I have no further questions, Your
Honor.
THE COURT: Any cross-examination?
MR. WILLIAMS: Thank you, Your Honor.
CROSS-EXAMINATION

BY MR. WILLIAMS:
Q Ms. Paul, Mr. Essma communicated with
Mr. Padilla at times without your presence, didn't he?
A Yes.
Q Did he communicate via kite or written form
back and forth with Mr. Padilla without those items
crossing your desk also?
A The way the representation happened was that
Mr. Essma represented Mr. Padilla in the early part of
his case, and then I took over the representation, and
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when I took over the representation, I took over the
file.
Q Do you know about when that was prior, how
long prior to trial?
A The representation changed, to the best of my
ability to determine, on January 25th of the year in
which the trial occurred. The trial was on the - was
in mid-February.
Q Okay. Around three weeks then?
A Yes.
Q And you said that you didn't know of any alibi
witness after Mr. Padilla left Danny's, but did you
know of any prior to when Mr. Padilla left Danny's
house?
A There were other people whose names he
provided, and he has testified as to his encounters
with these people during that evening; however, I would
also note that as it came out in his testimony, there
was a period of time in the middle of the evening when
he did not have another person with him, and there's no
one to cover that area.
Q Okay. Which was about, close to about
2:15 a.m. or so, right?
A No. There was an additional time period.
Q Oh, the one where he went and picked Alex up?

1
A Yes.
2
Q Which was before a ways, so that had to be
3 prior to 11 :00; is that correct?
4
A Yes. That would have had to have been prior
5 to 11.
6
Q But didn't the thefts take place just one
7 before 3 a.m. and one about 2 a.m.?
8
A According to the testimony of the victims,
9 yes.
1O
Q Okay. Did you track where the victims lived
11 versus Mr. Padilla's route home?
12
A Yes, I did. As a matter of fact, I utilized
13 the State's diagram to show the jurors exactly what the
14 proximity was or lack of proximity.
15
Q The victims, those cars that were in their
16 driveways, or on the street, was some ways away from
17 that trek home by Mr. Padilla; you did show that to the
18 jurors?
19
A Yes, I did.
20
MR. WILLIAMS: Okay. I have nothing further.
21
THE COURT: Redirect?
22
MS. EMORY: No, Your Honor.
23
THE COURT: Thank you, Ms. Paul, for your
24 testimony. You may step down.
25
May this witness be excused?
64
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es, our onor.
THE COURT: Ms. Paul you're welcome to remain
or you're welcome to say. I know you have a busy
calendar.
State have any additional evidence to present
today?
MS. EMORY: No, Your Honor.
THE COURT: Any rebuttal by the defense?
MR. WILLIAMS: No, Your Honor.
THE COURT: Mr. Williams, would you like to
make a closing argument?
MR. WILLIAMS: Your Honor, I would, but I'm
going to make this very short because ours is dealing
with factual basis, and ifs hard to do that because we
gave you a few novels to read. So I just want to point
out a couple of the important things or what I feel is
the most important things. Really, I think the key of
this is in the victim's testimony where they were and
the times that the actual thefts took place that
morning, and if the alibi witnesses that we would
produce and to which we have given examples of what
they would be testifying to were to be believed by a
jury, ifs Mr. Padilla's contention that there's no way
that he could have made it to the thefts at the same
time as the victims say that the thefts took place, and

1 t ere ore, rs s ory mus ave een true, t at e oun
2 those cards where they were, because up until shortly
3 before he was caught, he was with some other people
4 that can account for his whereabouts and that he
5 understands, Mr. Padilla understands there were a
6 couple of people who testified. One was pretty well
7 flushed, out which was Ms. Arnold. The other one was
8 Alex Villasenor; if memory serves me, his deposition
9 was further fleshed out regarding alibi than was his
1O testimony at trial. I am relying on memory for that
11 for all of this reading I've been doing.
12
Be that as it may, there are a few more
13 witnesses that could have been called. And even though
14 I understand that it would have been cumulative,
15 there's a lot of times that cumulative evidence can
16 sway a jury, and that's where Mr. Padilla's position
17 is, that it would have been more likely to have swayed
18 a jury, at least to the point of finding reasonable
19 doubt in his case, and that's the reason we ask this
20 Court for relief.
21
THE COURT: Ms. Emory, any comments?
22
MS. EMORY: Yes, Your Honor.
23
We believe that the petitioner's failed to
24 meet his burden of demonstrating a basis for
25 post-conviction relief in this case. The three bases
65
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at e c arme m 1s pe on were at 1s counse
was ineffective for failing to file a motion to
suppress; second, for failing to timely file a notice
of alibi; and third, for not raising all issues on
appeal.
I won't go through all of the State's
arguments that we set forth in our brief, but I would
refer the Court to our brief we filed November 7th,
which does cite to the record for a number of places in
the trial transcript where this can be found, but in
essence, this defendant claims that additional alibi
witnesses should have been called to testify, but his
own counsel testified today that there were no alibi
witnesses for the time period after he left Danny's
house.
The petitioner himself recognizes that no one
was with him after he left Danny's house, and it was
his testimony at trial and today that he obtained those
financial transaction cards after he left Danny's
house. So I don't see how any additional alibi
witnesses would have had any effect on this trial. And
Ms. Paul testified that she was not aware of any other
alibi witnesses that would provide additional or
substantially different evidence than the two who were
called at trial.
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e on y person a s e oug mrg ave
2 would be Danny, and she did not know Danny's last name
3 at the time of the trial, nor did the defendant, and we
4 certainly have not heard any admissible evidence today
5 of what Danny might have testified. So that's just
6 purely speculative as to what he might have said. So
7 he's failed to establish that his counsel was
8 ineffective for failing to file a timely alibi notice.
9
With respect to the failing to file a motion
10 to suppress, the two bases alleged for that were that
11 items than were found on him should have been
12 suppressed, but in any event, they would have been
13 inevitably discovered since he had a warrant out for
14 his arrest, so there could have been a search incident
15 to arrest
16
And as defense counsel stated today, and it is
17 clear from the trial transcript record, the essence of
18 this defendant's defense at trial was that he found the
19 financial transaction cards, but that's also what he is
20 claiming should have been suppressed. So he can't
21 really have it both ways. If those statements had been
22 suppressed, then he either would have made that motion
23 to suppress moot by testifying as he testified at
24 trial, or he wouldn't have presented the defense. So
25 he's asking the Court to speculate as to what the
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was ineffective for failing to file a motion to
suppress statements that he wanted introduced at trial.
With respect to the appeal issues that he
believes that appellate counsel should have raised, I
still don't know what those should be. He has really
failed to articulate that. He mentioned briefly that
he thought that some of the evidence shouldn't have
been allowed in, that he disagreed with some of the
jury instructions, and once again brought up the motion
to suppress issue, but he's utterly failed to
demonstrate that appellate counsel was ineffective for
failing to raise those issues because he hasn't
demonstrated how those issues would have been effective
if they had been raised on appeal.
So we think his petition should be denied in
its entirety. He's failed to establish any of the
grounds that he's alleged.
THE COURT: Thank you.
Mr. Williams, any final comments?
MR. WILLIAMS: No.
THE COURT: Well, the Court will take this
matter under advisement I am required, Mr. Padilla,
to write written findings and conclusions of law so
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at e appe ate court can review my n mgs mt 1s
case. I do have a a little bit reading to do. I've
looked at this file because I knew what the issues were
from the pretrial, but I do have to review some things,
so I will get that opinion out as soon as I can. We'll
get that Mr. Williams, and he'll get that to you.
Do we need a transport order to send
Mr. Padilla back to the penitentiary? Probably do.
THE DEFENDANT: Yeah.
THE COURT: So I will have my staff get that
done so that it's clear that he's to be on the bus
Wednesday or Thursday.
THE DEFENDANT: Thank you, sir.
THE COURT: Thank you for your presentation
today. We'll be in recess.
(End of proceedings at 3:09 p.m.)
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CERTIFICATE OF COURT REPORTER

2

I, TRACY E. BARKSDALE, duly appointed,

3

qualified, and acting official court reporter of the

4

Fifth Judicial District of the State of Idaho, before

5

whom the foregoing matter was taken, DO HEREBY CERTIFY

6

that the foregoing is a complete, true, and correct

7

transcription of the stenographic notes as taken by me

8

in said manner on said date, and that the within and

9

foregoing consists of pages 1 through 71,

10
11

IN WITNESS WHEREOF,

inclusive.

I have hereunto set my

hand this 4th day of February 2014.
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GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,
Petitioner,
vs.

STATE OF IDAHO,
Respondent.

)

I

Case Nos.: CV2013-l 782 and
CV2013-1783
STATE'S MOTION TO DISMISS
ONREMAND

)

~

COMES NOW, the State of Idaho, by and through Rosemary Emory, Deputy Prosecuting
Attorney for Twin Falls County, Idaho, and moves the court for an order dismissing this case upon
remand from the Idaho Court of Appeals. The state further requests that the court make factual
findings based upon the record before the court, and conclusions of law based on those factual
fmdings. A brief in support on this motion is filed on even date herewith.

DATED this

l~y of May, 2015.

MOTION TO DISMISS ON REMAND- 1
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CERTIFICATE OF SERVICE

I hereby certify that on the \ S1.

day of May, 2015 I served a copy of the foregoing

MOTION TO DISMISS ON REMAND into the mail slot for TIM WILLIAMS at the District Court
Services Office and for delivery on the regular delivery route made every morning and afternoon to
all Courthouse offices receiving mail from the court.

'taMcClough
Case Assistant

MOTION TO DISMISS ON REMAND- 2

107

ms lRICT COURT
1 WiN FALLS co .• lOAHO
flLEO

GRANT P. LOEBS
Prosecuting Attorney
for Twin Falls County
P.O. Box 126
Twin Falls, ID 83303
Phone: (208) 736-4020
Fax: (208) 736-4120

u
20\5MA1 -I Pn

l(:

34

SY---------------:cM_L"fiER~K:---

--------~9'-----~--0EPUiV

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,
Petitioner,
vs.

l
~

STATE OF IDAHO,
Respondent.

l

Case Nos.: CV2013-1782 and
CV2013-1783
STATE'S BRIEF IN SUPPORT
OF MOTION TO DISMISS ON REMAND

)

COMES NOW, the State ofldaho, by and through Rosemary Emory, Deputy Prosecuting
Attorney for Twin Falls County, Idaho, and does hereby provide this brief in support of the state's
motion for dismissal of this case upon remand from the Idaho Court of Appeals. The state further
requests that the court make factual :findings based upon the record before the court, and conclusions
of law based on those factual findings.

I.

STATEMENT OF THE CASE

A.

Nature Of The Case

Tarango Deforest Padilla appealed from the district court's order denying his petition for
post-conviction relief. The Idaho Court of Appeals vacated the district court's judgment and
remanded for additional factual findings. The district court then may make conclusions of law
STATE'S BRIEF ON REMAND- I

108

based on those factual findings.

The sole remaining issue is whether Padilla failed to establish

his claim that trial counsel's performance was deficient for not filing a motion to suppress
physical evidence and that Padilla was prejudiced thereby.

B.

Statement Of Facts And Course Of Proceedings

The Idaho Court of Appeals described the facts underlying Padilla's criminal convictions as
follows:
At approximately 2:30 a.m. one morning in August 2009, Officer Matthew Gonzales,
who was on routine patrol driving through an alley, saw Padilla and attempted to
make contact with him. 1. Padilla fled and was subsequently found nearby lying on
the ground under a tree. 2· During a search of Padilla, officers found two financial
transaction cards (cards) that did not belong to Padilla and several spark plug
pieces. [FN] Officers found additional cards, spark plug pieces, and a flashlight upon
searching the area where Padilla was pursued and ultimately detained. 3· Police
contacted the owners of two of the cards, who both confirmed they left their cards in
their respective unlocked vehicles the night before and the cards were missing. Both
victims denied knowing Padilla or giving him permission to use the cards. 4· Padilla
was charged with two counts of grand theft, Idaho Code §§ 18-2403(1), 182407(1)(b), and with being a persistent violator, I.C. § 19-2514, in separate cases
later consolidated for trial. ... The jury found Padilla guilty as charged. FN. Officer
Gonzales testified at trial that from his training, he was aware that ceramic spark plug
pieces are often used by criminals to easily break car windows. He testified he did not
know of any legitimate reason a person would have such items on his person.
State v. Padill~ Docket Nos. 38899-38900, 2012 Unpublished Opinion No. 777 at p.2 (Idaho App.
Dec. 28, 2012). Padilla filed a prose petition for post-conviction relief in both cases and alleged,
among other claims, that his attorney was ineffective for failing to file a motion to suppress.
Petition, filed 4/30/13. Padilla also filed a motion for the appointment of counsel, which the district
court granted. Order Granting Motion for Ap,pointment of Counsel, filed 5/1/13. The court thereafter

1 See also, Trial Tr., p.70, L.15 - p.73, L.13.
2 See also, Trial Tr., p.73, Ls.14-18 and Trial Tr., p.77, Ls.13-17; p.59, Ls.5-23.
3 See also, Trial Tr., p.78, L.21 - p.79, L.23; p.94, Ls.16-25.)
4 See also, Trial Tr., p.80, Ls.2-11; Exhibits 2, 3. See generally Trial Tr., pp.33-38 (testimony ofMr. Mauch);
pp.47-49 (testimony of Ms. Labrum); Trial Tr., p.33, Ls.9-11; p.40, Ls.15-18; p.46,Ls.21-23; p.50, L.24 - p.51, L.3.
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notified Padilla ofits intent to dismiss his petition. Notice of Intent to Dismiss Petition, filed 5/1/13.
With respect to Padilla's claim that counsel was ineffective for failing to file a suppression motion,
the court advised Padilla that he failed to identify, in his petition, any basis for suppression. Id. In
response, Padilla, with the assistance of counsel, filed an amended petition. Amended Petition, filed
6/26/13. In his amended petition, Padilla alleged, in relevant part, that counsel was ineffective in
failing to file a motion to suppress, which motion he asserted should have been based on an allegedly
illegal "Terry stop" and statements "made to police without a Miranda warning." Id. The state filed
an answer and a separate motion for summary dismissal. Answer, filed 7/26/13 and Motion for
Summary Dismissal, filed 11/7/13. Although the state requested summary dismissal, the court did
not rule on that motion but instead conducted an evidentiary hearing at which Padilla withdrew his
claim that counsel was ineffective for failing to file a motion to suppress based on Miranda, but
maintained his claim that suppression should have been sought based on the alleged absence of
reasonable articulable suspicion to support his detention as required under Terry v. Ohio, 392 U.S. 1
(1968). (12/16/13 Evidentiary Hearing Tr., p.15, L.24 - p.16, L.9.) At the outset of the evidentiary
hearing, the court addressed the parties' request for judicial notice of documents and ultimately
admitted the documents that were the subject of the parties' motions as exhibits. (12/16/13
EvidentiaryHearingTr., p.5, L.21-p.8, L.4.) After the hearing, the court entered a written decision
denying relief and a separate Judgment dismissing Padilla's petition. Judgment and Memorandum
Opinion Denying Post Conviction Relief, filed 12/17/13. Padilla filed a timely notice of appeal.
Notice of Appeal, filed 12/30/13.
The Idaho Court of Appeals vacated and remanded, on the issue of whether counsel was
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ineffective for not filing a motion to suppress physical evidence, stating that the "district court did
not make factual findings or conclusions of law relevant to determine whether defense counsel
provided ineffective assistance of counsel by failing to file a motion to suppress. Therefore, we
vacate the judgment denying Padilla post-conviction relief, and remand the case to the district court
for further proceedings consistent with this opinion." Padilla v. State, Docket Nos. 41772/41773,
2014 Opinion No. 109 (Idaho App., December 23, 2014.)

II.

ISSUE:
Has Padilla failed to establish both prongs of an ineffective assistance of counsel claim:

first, has he failed to establish that his counsel was deficient in not filing a motion to suppress
and second, has he failed to establish that he was prejudiced thereby.

III.

ARGUMENT :
A.

Introduction

Padilla failed to establish that his counsel was deficient in not filling a motion to suppress
and he failed to establish that he was prejudiced thereby. Application of the correct legal standards
to the evidence presented at the hearing shows Padilla failed to meet his burden of showing he was
entitled to relief.

B.

Applicable Legal Standards
1.

General Standards

"Applications for post-conviction relief under the UPCP A initiate civil proceedings in which,
like a civil plaintiff, the applicant must prove his or her allegations by a preponderance of the

STATE'S BRIEF ON REMAND- 4

111

evidence." McKayv. State, 148 Idaho 567,570,225 P.3d 700,703 (2010) (citingHauschuJzv. State,
144 Idaho 834,838, 172 P.3d 1109, 1113 (2007); !.C.R. 57(c)). The post-conviction petitioner must
make factual allegations showing each essential element of the claim, and a showing of admissible
evidence must support those factual allegations. Roman v. State, 125 Idaho 644, 647, 873 P.2d 898,
901 (Ct. App. 1994); Drapeau v. State, 103 Idaho 612, 617, 651 P.2d 546, 551 (Ct. App. 1982);
Stone v. State, 108 Idaho 822, 824, 702 P .2d 860, 862 (Ct. App. 1985). The district court may take
judicial notice of the record of the underlying criminal case. Hays v. State, 113 Idaho 736, 739, 745
P.2d 758, 761 (Ct. App. 1987), affd 115 Idaho 315, 766 P.2d 785 (1988), overruled on other
grounds; State v. Guzman, 122 Idaho 981, 842 P.2d 660 (1992).
When the district court conducts an evidentiary hearing and enters findings of fact and
conclusions of law, an appellate court will disturb the findings of fact only if they are clearly
erroneous, but will freely review the conclusions oflaw drawn by the district court from those facts.
Mitchell v. State, 132 Idaho 274, 276-77, 971 P.2d 727, 729-730 (1998). A trial court's decision that
a postconviction petitioner has not met his burden of proof is entitled to great weight. Sanders v.
State, 117 Idaho 939,940, 792 P.2d 964,965 (Ct. App. 1990). The credibility of the witnesses, the
weight to be given to their testimony, and the inferences to be drawn from the evidence are all
matters solely within the province of the district court. Peterson v. State, 139 Idaho 95, 97, 73 P.3d
108, 110 (Ct. App. 2003).

2.
Legal Standards Applicable To Padilla's Burden Of Making
Out A Prima Facie Case Of Ineffective Assistance of Counsel
Article 1, Section 13 of the Idaho Constitution guarantees a criminal defendant "reasonably
competent assistance of counsel." State v. Wood, 132 Idaho 88, 95,967 P.2d 702 (1998). The Sixth
Amendment to the United States constitution also assures a criminal defendant effective assistance of
counsel. Strickland v. Washington, 466 U.S. 668, 685-86, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984);
Aragon v. State, 114 Idaho 758, 760, 760 P.2d 1174 (1988).
To prevail on an ineffective assistance of counsel claim, the defendant must demonstrate both
that (a) his counsel's performance fell below an objective standard of reasonableness and (b) there is
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a reasonable probability that, but for counsel's errors, the result of the proceedings would have been
different. Strickland, 466 U.S. at 687-88; LaBelle v. State, 130 Idaho 115, 118, 937 P.2d 427,430
(Ct. App. 1997). The first element - deficient performance - "requires a showing that counsel made
errors so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by the
Sixth Amendment." Id. at 687, 104 S. Ct. at 2064, 80 L. Ed. 2d at 693. The second element prejudice - requires a showing that counsel's deficient performance actually had an adverse effect on
his defense; i.e., but for counsel's deficient performance, there was a reasonable probability the
outcome of the trial would have been different. Strickland, 466 U.S. at 693; Cowger v. State, 132
Idaho 681,685,978 P.2d 241,244 (Ct. App. 1999). Regarding the second element, Padilla has the
burden of showing that his trial counsel's deficient conduct "so undermined the proper functioning of
the adversarial process that the trial cannot be relied on as having produced a just result." Strickland,
466 U.S. at 686; Ivey v. State, 123 Idaho 77, 80, 844 P.2d 706, 709 (1992). As explained in Ivey v.
State, "The constitutional requirement for effective assistance of counsel is not the key to the prison
for a defendant who can dredge up a long series of examples of how the case might have been tried
better." Id. at 80. A reasonable probability is a probability sufficient to undermine confidence in the
outcome. Strickland, 466 U.S. at 694.
"Because of the distorting effects of hindsight in reconstructing the circumstances of
counsel's challenged conduct, there is a strong presumption that counsel's performance was within
the wide range ofreasonable professional assistance --that is, 'sound trial strategy."' Davis v. State,
116 Idaho 401,406, 775 P.2d 1243, 1248 (Ct. App. 1989) (quoting Strickland, 466 U.S. at 689-90);
Aragon, 114 Idaho at 7 60. A petitioner must overcome a strong presumption that counsel "rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment" to establish that counsel's performance was "outside the wide range of professionally
competent assistance." Claibourne v. Lewis, 64 F.3d 1373, 1377 (9th Cir.1995) (quoting, Strickland,
466 U.S. at 690).
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C.
Padilla Failed To Meet His Burden Of Establishing Counsel Was
Ineffective For Failing To File A Suppression Motion
In order to prove a claim of ineffective assistance of counsel, a post-conviction petitioner
must demonstrate both deficient performance and resulting prejudice. Strickland v. Washington, 466
U.S. 668, 687-88 (1984); Statev. Charboneau, 116 Idaho 129, 137, 774 P.2d299, 307 (1989). With
respect to the deficient performance prong, the United States Supreme Court has articulated the
defendant's burden under Strickland as follows: To establish deficient performance, a person
challenging a conviction must show that counsel's representation fell below an objective standard of
reasonableness. A court considering a claim of ineffective assistance must apply a strong
presumption that counsel's representation was within the wide range of reasonable professional
assistance. The challenger's burden is to show that counsel made errors so serious that counsel was
'

not functioning as the counsel guaranteed the defendant by the Sixth Amendment. Harrington v.
Richter, 131 S.Ct. 770, 787 (2011) (citations and quotations omitted). To establish prejudice, a
defendant must show a reasonable probability that, but for counsel's deficient performance, the
outcome of the proceeding would have been different. Richter, 131 S.Ct. at 787. "A reasonable
probability is a probability sufficient to undermine confidence in the outcome." Id. (citations and
quotations omitted). When a post-conviction petitioner claims his counsel was ineffective for failing
to file a motion in his underlying criminal case, the court "may consider the probability of success of
the motion in question in determining whether the attorney's inactivity constituted incompetent
performance." Sanchez v. State, 127 Idaho 709, 713, 905 P.2d 642,646 (Ct. App. 1995); see also
Kimmelman v. Morrison, 477 U.S. 365,375 (1986) ("Where defense counsel's failure to litigate a
Fourth Amendment claim competently is the principal allegation of ineffectiveness, the defendant
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must also prove that his Fourth Amendment claim is meritorious ...."). "Where the alleged
deficiency is counsel's failure to file a motion, a conclusion that the motion, if pursued, would not
have been granted by the trial court, is generally determinative of both prongs of the test." Sanchez,
127 Idaho at 713, 905 P .2d at 646. "If the motion lacked merit and would have been denied, counsel
ordinarily would not be deficient for failing to pursue it, and, concomitantly, the petitioner could not
have been prejudiced by the want of his pursuit." Id. In his Amended Petition Padilla alleged:
Ineffective assistance of counsel for failure to file a motion to suppress. This is based upon an illegal

Terry stop .... The officer's vehicle appeared as if it were going to run Defendant down and so
Defendant ran from the vehicle. This did not create a reasonable suspicion of criminal activity that
would rise to the level of allowing a stop and frisk. Additionally, the behavior of Defendant was
caused by the actions of the officers. . . . The attorney for Defendant did not file a motion to
suppress. If he had then Defendant would not have been stopped and frisked and would not have
been arrested and therefore would not have had to face trial." Amended Petition, filed 6/26/13. In
his Affidavit in Support of Complaint filed in Padilla's criminal case, which was admitted as Exhibit
2 at the evidentiary hearing, Officer Gonzales averred, in relevant part:
On 08/07/2009, at approximately 0232 hours, I was traveling eastbound in the
alley between 5th A venue East and 6th Avenue East in the 400 block. As I was
driving I noticed a male walking southbound on Ketchum Street. When the male
noticed my marked police vehicle he started running. I got out of my vehicle and
yelled for the male to stop running. The male continued running and was jumping
fences during this time I was yelling for him to stop running. The male, identified as
Tarango Deforest Padilla, was later caught laying [sic] in some bushes at the
intersection of 5th Avenue East and Blue Lakes Boulevard, in the City and County of
Twin Falls, State ofldaho. Padilla was detained until it could be determined why he
had run. In a search of the area where the male was lying, I located two financial
transaction cards and $458.00 dollars. Also laying [sic] in the area were some small
ceramic pieces of a spark plug, which through my training and experience as a police
officer I identified as a tool used to easily break vehicle windows. More ceramic
pieces of the spark plug were located in Padilla's jacket pocket. I know these items
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are often used to burglarize vehicles. All of the items that were located in the bushes
were clean and appeared to have just been placed there. A search of Padilla's person
produced 15 peach colored pills with Watson 3203 stamped on it. These pills were
identified using the Drug Bible as Hydrocodone Biturate, which is a schedule ill
controlled substance. The pills were not in a prescription bottle and Padilla did not
have a prescription for the pills. Two other financial transaction cards were also
located on Padilla's person. A small red flashlight was located in one of the yards
that I chased Padilla through.

(12/16/13 Evidentiary Hearing, Exhibit 2, p.2.) Officer Gonzales arrested Padilla and, after
transporting him to the jail, he was "informed that Padilla had a warrant out of Twin Falls County
Jail." (12/16/13 Evidentiary Hearing, Exhibit 2, p.2.)
Upon being told he would also be "booked on the warrant, Padilla stated that was the reason
that he ran in the first place." (12/16/13 Evidentiary Hearing, Exhibit 2, p.2.) Officer Gonazles
testified in similar fashion at Padilla's preliminary hearing, providing further details regarding
Padilla's evasive actions, testifying that Padilla entered the alley, "stopped, fumbled around for a
minute, and then started to come out of the alley and began to walk again," then "looked at" Officer
Gonazles' "clearly marked patrol vehicle" and ''turned and started running." ( 12/16/13 Evidentiary
Hearing, Exhibit 6, p. I 0, Ls.1-8.) Officer Gonzales also added that he was unable to identify Padilla
after he located him because Padilla was "unwilling to provide information on his name." (12/16/13
Evidentiary Hearing, Exhibit 6, p.9, L.10-p.13, L.3.) At the jail, however,jail deputies "were able
to identify [Padilla] and gave [Officer Gonzales] a name." ( 12/16/13 Evidentiary Hearing, Exhibit 6,
p.13, Ls.4-13.) Nothing in Officer Gonazles' affidavit or subsequent preliminary hearing testimony
establishes error in counsel's failure to seek suppression based on an allegedly unlawful detention. It
is well-settled that a police officer may, in compliance with the Fourth Amendment, make an
investigatory stop of an individual if that officer entertains a reasonable suspicion that criminal
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activity is underway. State v. Gallegos, 120 Idaho 894, 896, 821 P.2d 949, 951 (1991 ); Terry v. Ohio,
392 U.S. 1 (1968). The "reasonable suspicion" standard is an objective test that is satisfied iflaw
enforcement can articulate specific facts which, along with the reasonable inferences from those
facts,justify the suspicion that the person detained is or has been involved in criminal activity. State
v. Nickerson, 132 Idaho 406,408,973 P.2d 758, 760 (Ct. App. 1999); Gallegos, 120 Idaho at 896897, 821 P.2d at 951-952. Reasonable suspicion is a less demanding standard than probable cause.
Gallegos, 120 Idaho at 896, 10 821 P.2d at 951. Although a series of facts may appear innocent when
viewed separately, they may warrant further investigation when viewed together. State v. Brumfield,
136 Idaho 913, 917, 42 P.3d 706, 710 (Ct. App. 2001). Under the totality of the circumstances and
based on Officer Gonzales' training and experience and appropriate inferences, there was reasonable,
articulable suspicion that Padilla had been involved in criminal activity. In Illinois v. Wardlow, 528
U.S. 119, 124 (2000), the Supreme Court aptly noted: "Headlong flight-wherever it occurs-is the
consummate act of evasion: It is not necessarily indicative of wrongdoing, but it is certainly
suggestive of such." Thus, while an individual undoubtedly has "a right to ignore the police and go
about his business" when an officer approaches and doing so does not provide a justification for a
detention or seizure, "unprovoked flight is simply not a mere refusal to cooperate. Flight, by its very
nature, is not 'going about one's business'; in fact, it is just the opposite." Wardlow, 528 U.S. at 125.
"Allowing officers confronted with such flight to stop the fugitive and investigate further is quite
consistent with the individual's right to go about his business or to stay put and remain silent in the
face of police questioning." Id. After lurking in the alley at 2:30 in the morning, and upon noticing
Officer Gonzales' patrol car, Gonzales fled- unprovoked. Although Officer Gonzales was going to
attempt to make contact with Padilla after seeing him in the alley, Officer Gonzales did not detain
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Gonzales for purposes of the Fourth Amendment until after Gonzales' unprovoked "headlong flight"
and subsequent discovery of him hiding in the bushes. See State v. Agundis, 127 Idaho 587,593,
903 P.2d 752, 758 (Ct. App. 1995) (an individual is not seized until he submits to law enforcement's
show of authority). "[C]ommonsense judgments and inferences about human behavior" gave Officer
Gonazles reasonable suspicion to detain Padilla and confirm or dispel any suspicion that he has been
engaged in criminal activity. Wardlow, 528 U.S. at 125 (citation omitted).

Padilla turned and

looked at Officer Gonzales exiting his clearly marked patrol car, and then fled. (12/16/13 Evidentiary
Hearing, Exhibit 15, p.73, Ls.14-23.) Moreover, any supposedly "innocent" explanation for his
behavior is not only irrelevant to whether it could be considered to inform whether Officer Gonzales
had reasonable articulable suspicion, Brumfield, supra, it is inconsistent with Padilla's own
testimony that he hid in the bushes and wanted to make sure he "didn't have nothing [sic] on [him]
in case [he] got found" because he "had a misdemeanor warrant for a misdemeanor DUI at that time
also, so [he] was panicking" and he "didn't want to pick up more changes because [he] thought [he]
might have had some weed on [him]," so he ''tossed everything that [he] thought he didn't want
found on [him] into the bushes." 12/16/13 Evidentiary Hearing Tr., p.41, L.25-p.42, L.9. Officer
Gonzales undoubtedly perceived precisely what Padilla admitted - panicky behavior by someone
who was engaged in criminal conduct. Padilla's entire behavior, from walking in and out ofthe alley
at 2:30 in the morning, to fleeing when he saw Officer Gonzales, to emptying his pockets and hiding
in the bushes was more than adequate to give Officer Gonzales reasonable articulable suspicion to
detain him. Padilla's claim to the contrary fails. Therefore, his claim that counsel was deficient for
failing to file a motion to suppress also fails because such a motion would have been denied. For this
same reason, Padilla cannot show prejudice.
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This Court can deny relief for the additional reason, based on the fact that Officer Gonzales
had reasonable articulable suspicion to detain Padilla - and to arrest and search him based on the
evidence discovered at the time of the seizure. See Idaho Schools for Equal Educational Opportunity
v. Evans, 123 Idaho 573, 580, 850 P.2d 724, 731 (1993) ("where an order of the district court is
correct but based upon an erroneous theory, this Court will affirm upon the correct theory"). Because
a suppression motion based on an alleged Terry violation would not have been granted, Padilla failed
to prove counsel was ineffective for failing to file such a motion.
When considering whether an attorney's failure to file a motion to suppress constitutes
ineffective assistance of counsel, the court is required to examine the probability of success of such a
motion in order to determine whether counsel's decision against pressing the motion was within the
wide range of permissible discretion and sound trial strategy. Huck v. State, 124 Idaho 155, 857
P.2d 634 (Ct. App. 1993). Counsel can not be considered ineffective for failing to raise an issue
upon which he could not succeed. Maxfield v. State, 108 Idaho 493, 700 P.2d 115 (Ct. App 1985).
Because he would not have prevailed on a motion to suppress, he has not established that his
attorney's performance was deficient.
Petitioner has also failed to show that it would have affected the outcome of the trial, had the
evidence been suppressed. He has not made a showing that there was a reasonable probability that,
but for his counsel's deficient performance, the outcome of the proceedings would likely have been
different. There is no basis alleged for suppression of the items found on the ground near Padilla.
These items were not found during any search of Padilla, but were rather laying on the ground near
him. These items were used in the trial and the defendant raised the defense that he "found" the
credit cards.

The essence of effective representation is the counsel's ability to evaluate potential
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evidence and decide if that evidence would support or be harmful to the defendant's case.
Padilla's trial counsel testified at the evidentiary hearing, that the decision not to file a motion to
suppress was a strategic decision and that Padilla had "made it very clear to me that he wanted to
advance this defense that he found the items on the sidewalk." 12/16/13 Evidentiary Hearing Tr.,
p.62, L. 7 -p. l 0, and generally, Tr, pp. 60-64. Counsel's decision about what evidence to present at
trial is a strategic or tactical decision that won't be second-guessed, unless that decision is based on
inadequate preparation, ignorance ofrelevant law or other shortcomings that are capable of objective
evaluation. Matthews v. State, 130 Idaho 39, 46, 936 P .2d 682 (Ct. App. 1997). Whether to test an
item of evidence is a strategic or tactical decision a trial attorney needs to make as he prepares for
trial. See State v. Yakovac, 145 Idaho 437,447, 180 P.3d476, 486 (2008)(counsel's decision not to
have a pipe fingerprinted was tactical.) Counsel's choice of witnesses falls within the area oftactical,
or strategic decisions, as does counsel's presentation of evidence. Rogers v. State, 129 Idaho 720,
724,932 P.2d 348,352 (1997). Due to the absence of prejudice shown, the petitioner is not entitled
to relief on this ground.
Petitioner cannot overcome the strong presumption that counsel rendered adequate assistance
and used reasonable professional judgment related to this allegation. It is imperative to the analysis
to remember that petitioner admitted to finding and picking up the items that were found laying on
the ground near him. Even if the Court were to find that counsel had breached the first prong of
Strickland because she did not file a motion to suppress, it is not likely that such a breach prejudiced
the petitioner to the degree that the result at trial would have been different, because the petitioner
admitted that he picked up the financial transaction cards he was charged with possessing. He has
been unable to show "a reasonable probability that, but for counsel's unprofessional errors, the result
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of the proceeding would have been different" had his attorney filed the motion. Wilson v. State, 133
Idaho 874, 877-78, 993 P.2d 1205 (Ct. App. 2000). His allegation must be denied.

IV.

CONCLUSION
Padilla failed to establish that his counsel was deficient in not filling a motion to suppress

and he failed to establish that he was prejudiced thereby. Application of the correct legal standards
to the evidence presented at the hearing shows Padilla failed to meet his burden of showing he was
entitled to relief. Therefore, the state requests that this Court grant the State's Motion for Dismissal.
DATED this

}5t_ day of May, 2015.
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Tim J. Williams ISB #3910
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401 Gooding Street N, Suite 101
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Attorney for the Petitioner
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,
Petitioner,

v.
STATE OF IDAHO,
Respondent,

*****
)
)
)
)
)
)
)
)
)
)

Case No. CV-13-1782
CV-13-1783
PETITIONER'S RESPONSE
BRIEF

ISSUES:
1. There was no reasonable suspicion to stop Padilla.
The evidentiary hearing on post-conviction was held on December 16th, 2013. At this
hearing Padilla testified as to the circumstances of his arrest.
Padilla testified he was arrested and charged for unlawful possession of financial
transaction cards. See evidentiary Tr. pp. 19-20.
After a night of barhopping, Padilla and a group of friends ended up at Woody's bar in
Twin Falls. People began leaving and Padilla left the bar around 2 or 2: 15 a.m. on the morning of
August 7th, 2013. Tr. p. 37, 11. 8-19.
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Padilla was walking up Jerome Street towards Blue Lakes l:Stvd. He turned on Ketchum
Street and saw debris around the sidewalk. Padilla saw some coins and papers and what he
believed at the time to be gift cards. He picked these items up. Tr. p. 38, 11. 9-25.
When Padilla went into an alleyway he heard a commotion. There were 3 parked cars.
One of the cars came after him and startled him. There were no lights or sirens, not even
headlights. Tr. P. 39, 11. 1-9.
Padilla ran between two houses, He thought he was going to get jumped because its
happened before. He flipped over the fence. By the time he realized it was officers Padilla had
already sprained his ankle. He never saw any police colored lights. The car came at him with a
hard "rev". Padilla got into some bushes and heard other cars and a lot of commotion. Tr. Pp. 39-

40.
An investigatory stop, or Terry stop must be based upon articulable facts justifying
suspicion that the person has been or is about to be involved in criminal activity. State v.
Sheldon, 139 Idaho 980, 983, 88 P 3d 1220, 1223 (Ct. App 2003.)
The most suspicious of Padilla's behavior was fleeing from an officer at night and hiding
in bushes. The U.S. Supreme Court in Illinois v. Wardlow, 521 U.S. 119 (2000), retained the
totality of circumstances test even though the Court was highly divided. Our Idaho Court of
Appeals cited Wardlow in its decision and stated "[T]he Court today wisely endorses neither per
se rule. Instead, it rejects the proposition that "flight is ... necessarily indicative of ongoing
criminal activity," ... adhering to the view that" [t]he concept of reasonable suspicion .. .is not
readily, or even useful, reduced to a neat set of legal rules," but must be determined by looking
to ''the totality of the circumstances-the whole picture." Warlow at 137.

In analyzing the totality of the circumstances and relationship of flight to reasonable
suspicion of criminal activity the Idaho Padilla Court also cited State v. Kreps, 650 N.W. 2d
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· 636, 643-44 (Iowa 2002) in saying "the key is that the relationship between the police presence
and the suspects flight was causal rather than coincidental."
The key factor for flight, said the Iowa Court was "unprovoked flight" upon noticing the
police. In this current case, there is no reason to suspect that Padilla was consciously trying to
evade a law enforcement officer.
"As these cases make clear, The judicial concern over provoked flight does not arise
every time police conduct precipitates flight, but, rather, pertains to situations in which police
have engaged in the sort of provocative conduct that could cause a reasonable individual to take
flight for reasons other than criminal culpability. Padilla v. State, 122314 IDCCR, 41772 (Ct.
App. 2014) citing United States v. Franklin, 323 F. 3d 1298, 1305 (11th Cir. 2003).
The facts in this case clearly show Padilla was not consciously avoiding police but rather
unknown and unnamed people in cars aggressively coming after him. As such there was no
reasonable suspicion of criminal activity.

2. It was objectively reasonable for counsel to :t1le a motion to suppress.
A claim of ineffective assistance of counsel may properly be brought under the postconviction procedure act. Murray v. State, 121 Idaho 918, 924-25, 828 P.2d 1323, 1329-30 (Ct.
App. 1992). To prevail on an ineffective assistance of counsel claim, the defendant must show
that the attorney's performance was deficient, and that the defendant was prejudiced by the
deficiency. Strickland v. Washington, 466 U.S. 668, 687-88 (1984); Hassett v. State, 127 Idaho
313, 316, 900 P.2d 221, 224 (Ct. App. 1995). To establish a deficiency, the applicant has the
burden of showing that the attorney's representation fell below an objective standard of
reasonableness. Aragon v. State, 114 Idaho 758, 760, 760 P.2d 1174, 1176 (1988). To establish
prejudice, the applicant must show a reasonable probability that, but for the attorney's deficient
performance, the outcome of the trial would have been different. Id at 761, 760 P.2d at 1177.
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' This Court has long adhered to the proposition that tactical or strategic decisions of trial counsel
will not be second-guessed on appeal unless those decisions are based on inadequate preparation,
ignorance of relevant law or other shortcomings capable of objective evaluation. Howard v.

State, 126 Idaho 231,233, 880 P.2d 261,263 (Ct. App. 1994).
The Strickland standard for ineffective assistance of counsel was adopted by Idaho in State v.
Mathews, 133 Idaho 300, 986 P.2d 323 (Idaho 1999), wherein it was stated:

The benchmark for judging a claim of ineffective assistance of counsel is
"whether counsel's conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a just result." Strickland v.

Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692-93 (1984).
The test for evaluating whether a criminal defendant has received the effective assistance
of counsel is the two prong test found in Strickland See id Under this test, a petitioner
must show both that: 1) his counsel's conduct was deficient because it fell outside the
wide range of professional norms, and 2) the petitioner was prejudiced as a result of that
deficient conduct. See id at 687, 104 S.Ct. at 2064, 80 L.Ed.2d at 693. Under the Idaho
Constitution, Idaho courts employ the same two-part test in assuring that a defendant
receive "reasonably competent assistance of counsel." Aragon v. State, 114 Idaho 758,
761, 760 P.2d 1174, 1177 (1988) (quoting Gibson v. State, 110 Idaho 631,635, 718 P.2d
283,287 (1986)); see also Carter v. State, 108 Idaho 788, 794, 702 P.2d 826, 832 (1985).
The Strickland standards are equally applicable to ineffective assistance claims arising
out of the plea process. See Hill v. Lockhart, 474 U.S. 52, 58, 106 S.Ct. 366, 370, 88
L.Ed.2d 203,209 (1985). Applying these standards, the district court held that Mathews's
plea was not the result of ineffective assistance of counsel. The district court, while
fmding prejudice in light of this Court's holding in Mathews II, held that Mathews's
counsel's performance was not constitutionally deficient.

The police found rocks, a broken flashlight and fmancial transaction cards on or near
Padilla when the seized and then searched him. Just based on interviews with Padilla the
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prior trial attorneys should have recognized there was a search and seizure issue based upon
the circumstances of the stop.
Padilla felt he was not being represented property and he brought this to the Court's
attention. One of the claims was that a motion to suppress wasn't made. Tr. Pp. 53-54. So
clearly his wishes were communicated to the prior counsel.
These decisions must be made on a case by case basis. Although it is recognized that
strategic decisions of trial counsel will not be second-guessed on appeal unless those
decisions are based on inadequate preparation, ignorance of relevant law or other
shortcomings capable of objective evaluation. First, the decision not to file a motion to
suppress under the circumstances of this case is not a strategic decision. Such a motion
should simply be filed. Second, even if the decision is called strategic, the decision has
shortcoming capable of objective evaluation. Not filing the motion to suppress fell below the
objective standard of reasonableness.

3. Padilla was prejudiced because to outcome would have been different had prior counsel
f'Iled a motion to suppress.

"The probability of success of a motion to suppress may be determinative of whether
counsel provided deficient performance and might also be determinative of prejudice, Hollon
v. State, 132 Idaho 573,579,976 P 2d 927 933 (1999).
As previously argued above, the circumstances of this case strongly indicate the Padilla
was not actively avoiding police, but rather was in fear for his safety when he started
running. The flight was precipitated by the police action, not by Padilla recognizing they
were police.
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Without the flight there simply would be no articulable suspicion with which to base a

Terry stop upon. Without that flight and without consent for a search, all items found would
be suppressed.
Since the flight cannot be used as a reason to articulate suspicion then the State is left
with precious little to justify the seizure and subsequent search of Padilla. The Motion to
suppress would have been granted, which in itself shows ineffective assistance of counsel
since Padilla was therefore prejudiced.

Dated this 4th day of May, 2015.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO PADILLA,
Petitioner,

vs.

Case No. CV 2013-1782
CV 2013-1783
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

STATE OF IDAHO,
Respondent.
INTRODUCTION

The Idaho Supreme Court has remanded each of the two above named cases to
enter Findings of Fact and Conclusions of Law regarding Padilla's claim that he
received ineffective assistance of counsel for the failure of counsel to file a motion to
suppress evidence. Inasmuch as Padilla waived his claim at the beginning of the postconviction hearing regarding any statements he made to law enforcement, this Court
will only address the tangible evidence claims. Further, since the only tangible evidence
offered against Padilla at trial were credit cards belonging to Thomas Mauch and Jamie
Labrum, pieces of a spark plug and a flashlight, these findings will be limited to those
items.
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These Findings and Conclusions are based upon Padilla's testimony at the postconviction hearing held on December 16, 2013, the probable cause affidavit in support
of the criminal complaint and portions of the trial record in the consolidated criminal
cases CR 2009-8325 and CR 2009-13710.

FACTS

Near 2 A.M. on the date of his arrest Padilla left the home of an acquaintance to
walk to his home approximately two blocks away. As he walked down an alleyway he
heard a vehicle come at him at a "rate of speed that startled" him. That vehicle was in
fact a police cruiser. The police car, operated by Officer Gonzales, did not initially have
its headlights or overhead lights on. The police officer was "patrolling" the alley way as
part of his regular duties. Gonzales observed that Padilla was "shuffling" and doing
some "fumbling around".

Gonzales turned on his headlights, but not his overhead

lights. He turned his vehicle so that Padilla could see that it was a clearly marked police
car.

Padilla "turned and looked" at Gonzales as he was getting out of his police car.

Padilla thought that he was going to "get jumped" by someone and began running.
Gonzales shouted at Padilla several times to stop. Padilla didn't hear the officer say
stop. Rather, he continued running. He jumped over a fence and twisted his ankle and
fell in some bushes. As he lay in the bushes after he fell, he "tossed everything that [he]
thought [he] didn't want found on [him] in the bushes." These items included a credit
card and pieces of a spark plug.
Another police officer, Officer Schlund, heard Gonzales radio call for assistance
and located Padilla where he had fallen.

He was immediately handcuffed. He was

patted down for weapons but no weapons were found. While Padilla was detained by
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other officers, Gonzales searched the area where Padilla had been. He found a credit
card belonging to Mr. Mauch, some money, and some ceramic pieces from a spark
plug. 1 Gonzales knew based upon his training and experience that spark plugs can be
used to break windows on automobiles. All of these found items ''were clean and
appeared to have just been placed there."

Gonzales then searched Padilla's person

without a warrant and found two credit cards belonging to Ms. Labrum and some more
pieces of a spark plug. The three credit cards and the spark plug pieces from Padilla's
person were admitted as evidence at trial. The pieces of the spark plug found on the
ground were also admitted. 2 After finding these items Gonzales retraced the direction
that Padilla came from and found a flashlight in the yard that he chased Padilla through.
This item was also admitted at trial.

CONCLUSIONS OF LAW
In order for Padilla to prevail on this aspect of his post-conviction claim he must
establish that it would have been objectively reasonable for his trial counsel to file a
motion to suppress. This Court may consider the probability of success of the motion in
determining whether there was ineffective assistance of counsel. Bowman v. State, 129
Idaho 520 (Ct. App. 1996). A determination that the motion, if pursued, would not have
been granted by the trial court, is generally determinative of both prongs of the
Strickland test. Bowman, 129 Idaho at 526.

1 The record is a unclear whether Gonzales found more than one credit card next to Padilla in the bushes,
but it is clear that none of the credit cards found that evening belonged to Padilla.
2 Apparently the spark plug pieces found on Padilla and the spark plug pieces found on the ground were
put in an envelope and admitted as State's Exhibit 4.
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1. The trial court would not have suppressed the items found on the ground near
Padilla.
"Abandonment, in the Fourth Amendment context, occurs through words, acts,
and other objective facts indicating that the defendant voluntarily discarded, left behind,
or otherwise relinquished his interest in his property." State v. Harwood, 133 Idaho 50,
52, 981 P.2d 1160, 1162 (Ct. App. 1999). Evidence that is abandoned prior to a seizure
is not fruit of a seizure. State v. Agundis, 127 Idaho 587, 591, 903 P.2d 752, 756 (Ct.
App. 1995). But, when the abandonment is the result of illegal police conduct, the
abandonment is not voluntary. Harwood, 133 Idaho at 52, 981 P.2d at 1162.
Here, Padilla clearly abandoned the credit card(s) and pieces of spark plug
found near him.

He testified at the post-conviction evidentiary hearing "I tossed

everything that I thought I didn't want found on me into the bushes." Post-conviction tr.
p. 42, II. 8-9. Assuming that the flashlight also belonged to Padilla, he likewise clearly
abandoned that too.3 There is nothing in the record to support a finding of illegal police
conduct regarding discovery or seizure of these items. Had Padilla's counsel filed a
motion to suppress these items that motion would not have been successful because
the property had been abandoned prior to the seizure and hence is not fruit of an illegal
seizure.
2.

The investigative detention was proper.
An investigatory stop (also known as the investigative detention, investigatory
4

seizure, or Terry stop) "is permissible if it is based upon specific articulable facts which
justify suspicion that the detained person is, has been, or is about to be engaged in
3 If Padilla didn't claim ownership or possession of the flashlight then he had no standing to bring a
suppression motion on that item since he would not have an expectation of privacy in the item. He
testified at the post-conviction hearing that "It was not my flashlight." Tr. p. 43, I. 7.
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criminal activity." State v. Moran-Soto, 150 Idaho 175,181,244 P.3d 1261, 1267 (Ct.
App. 2010) (citing State v. Sheldon, 139 Idaho 980, 983, 88 P.3d 1220, 1223 (Ct. App.
2003)). The officers in this case had no knowledge of any specific criminal activity in
the area, such as car burglaries or thefts. Gonzales only observed that Padilla fled
upon his approach.

Thus the issue here is whether that flight would justify an

investigatory stop. The Court of Appeals stated the parties conflicting positions in their
opinion in this case:
The facts potentially giving rise to reasonable suspicion, based on
the officer's account, are that around 2:30 a.m., a male walked into and
out of the Alley and then, upon the police officer's pulling his car into the
Street and engaging the vehicle's headlights, the male turned and looked
toward the officer's vehicle, turned again, ran, continued running after the
officer exited his vehicle and yelled for the male to stop, and was
eventually found hiding under a tree. Unlike Wardlow, there was no
testimony that Padilla was in a high-crime area or an area with heavy
narcotics trafficking. In contrast to the officer's account, Padilla testified
that he did not see headlights or any lighting from the vehicle before he
ran. And, according to Padilla, "[he] ran between two houses, thinking [he]
was going to get jumped because [he] and [his] brothers have gotten
jumped before." Padilla further claimed that he did not hear the officer tell
him to stop.
Flight from an officer at 2 AM. in an alley in a residential neighborhood is
certainly indicative of criminal wrong doing.

It is implicit (if not explicit) in Padilla's

testimony that he did not recognize the person (vehicle) chasing him was a police
officer. This factor is material in this case. As our Court of Appeals recognized in this
case, the "key'' factor for flight that was implicit in the United States Supreme Court's
Wardlow analysis was the defendant's "unprovoked flight upon noticing the police."

Unprovoked flight indicates a consciousness of guilt which necessarily is indicative of
ongoing criminal activity. This Court recognizes that Padilla testified that he did not see
headlights or hear the officer tell him to stop before he ran. Indeed, he testified: "The
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reason I ran was because someone, I thought I was going to get jumped. I mean, I
wasn't going to sit there and wait to get my butt kicked. I've been jumped before. I was
freaked out. Now, if he would have had his lights on, I would have stopped. I would
have been like, barn, gone. It's a done deal, I'm done. You know, I'm not going to run."
Tr. p. 50, II. 12-18.
That statement is, however, totally inconsistent with Padilla's actions and
intentions. When asked about the search of his person, he testified:
"A. I don't recall any cards being on me 'cause the cards I found on
the ground were in one pocket, and when I was laying in the bushes, I
thought I was trying to make sure I didn't have nothing on me in case I
got found. I mean, it wasn't-I had a misdemeanor warrant for a
misdemeanor DUI at that time also, so I was panicking. I didn't want to
pick up more charges because I thought I might have some weed on me.
So I felt-I tossed everything that I thought I didn't want found on me into
the bushes."
Tr. p. 41, I. 25 -p. 42, II. 1-9. That testimony totally belies Padilla's assertion that he did
not know that the person "chasing" him was a police officer. Why would Padilla be
concerned about what was on his person if he truly believed he was being chased by
someone who was going to jump him? Padilla's testimony is simply not credible. The
relationship between the officer's presence and Padilla's flight was causal rather than
coincidental, shows a consciousness of guilt, and justifies an investigatory detention for
someone running from the police at 2 AM. and jumping over fences. Had trial counsel
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filed a motion to suppress the items based upon a theory of an illegal detention Court
finds that there is no likelihood that the suppression motion would be granted. 4
3.

The search of Padilla's person was proper.
Padilla's defense in each of these cases is that he found the credit cards on the

ground as he was walking to his house. Regardless of whether that is true (and clearly
a jury did not believe his testimony at trial in this regard), the issue here is whether the
police had probable cause to search Padilla's person without a warrant.

Search

incident to arrest is a well-recognized exception to the warrant requirement. If there
was probable cause to arrest Padilla for possession of stolen credit cards, then there
was certainly a legal basis to search his person following the discovery the items on the
ground next to Padilla.
Probable cause for an arrest is not measured by the same level of proof required
for conviction. State v. Jenkins, 143 Idaho 918, 922, 155 P.3d 1157, 1161 (2007).
Rather, it is "the possession of information that would lead a person of ordinary care
and prudence to believe or entertain an honest and strong presumption that such
person is guilty." State v. Julian, 129 Idaho 133, 136, 922 P.2d 1059, 1062 (1996); State
v. Gibson, 141 Idaho 277, 282, 108 P.3d 424, 429 (Ct. App. 2005). Whether there is

probable cause to arrest an individual depends on the totality of the circumstances and
the assessment of probabilities in particular factual contexts. Maryland v. Pringle, 540
U.S. 366, 370-71 (2003). The facts making up a probable cause determination are
4

The Court is mindful that Padilla, upon being seized, was immediately handcuffed and patted down.
Had trial counsel specifically challenged that conduct the trial court would have most likely ruled that pat
down illegal because there is nothing in this record to indicate an objective belief that Padilla was armed
or dangerous. See State v. Henage, 143 Idaho 655 (2007). However, no evidence was obtained as a
result of the patdown. Rather the evidence was obtained after the officers found the discarded credit
card(s) and pieces of spark plug.
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viewed from an objective standpoint. Julian, 129 Idaho at 137, 922 P.2d at 1063. The
expertise and experience of the officer must be taken into account, State v. Ramirez,
121 Idaho 319, 323, 824 P.2d 894, 898 (Ct. App. 1991), but because the facts making
up a probable cause determination are viewed from an objective standpoint, the officer's
subjective belief concerning the existence of probable cause, even if the officer thought
that probable cause to arrest was lacking, is not determinative. Julian, 129 Idaho at 137,
922 P.2d at 1063; State v. Middleton, 114 Idaho 377, 381, 757 P.2d 240, 244 (Ct. App.
1988).
Here the question is whether Padilla's unprovoked flight at 2 A.M., the discovery
of a credit card belonging to Mr. Mauch on the ground next to Padilla, and the discovery
of broken pieces of a spark plug (when the police knew that a spark plug could be used
to break car windows), would objectively lead a trained officer to believe that Padilla had
committed a felony-either burglary or possession of a stolen credit card. This Court
finds that the totality of the circumstances in this case support a finding that there was
probable cause to arrest Padilla, and hence there was a legal basis to search his
person incident to that arrest. Had trial counsel filed a motion to suppress the evidence
found of Padilla's person, this Court finds that such motion would have been
unsuccessful.
CONCLUSIONS
Had trial counsel filed a motion to suppress the tangible evidence offered by the
State at trial that motion would have been unsuccessful. Therefore counsel's failure to
file that motion was not ineffective assistance of counsel. Padilla has not established a
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basis for post-conviction relief and therefore his cases shall be again dismissed with
prejudice.
ay, 2015.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO PADILLA,
Case No. CV 2013-1782
Petitioner,
CV 2013-1783

vs.

AMENDED JUDGMENT
STATE OF IDAHO,
Respondent.

AMENDED JUDGMENT is entered as follows:
The petition for post-conviction relief filed in each of the above named cases is
dismissed with prejudice.

DATED this
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Attorney for the Appellant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,

Appellant,

v.
STATE OF IDAHO,
Respondent,

*****

)
)
)
)
)
)
)
)
)
)
)

Case No.

CV-13-1782
CV-13-1783

NOTICE OF APPEAL

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE TWIN FALLS
COUNTY PROSECUTING ATTORNEY, Grant P. Lobes, PO Box 126, Twin Falls, Idaho 83303,
AND THE CLERK OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Appellant, Tarango Deforest Padilla, appeals against the above-

named Respondent to the Idaho Supreme Court from the District Court's Findings of Fact and
Conclusions of Law and Amended Judgment both filed May 5, 2015.

2.

That the Appellant party has a right to appeal to the Idaho Supreme Court, and the

judgments and/or Orders described in paragraph 1 above are appealable Orders under and pursuant
to I.A.R. 1 l(a)(l) and Idaho Code 19-4909.
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3.

The appellant intends to assert this appeal on the grounds that Court erred and

abused its discretion in failing to grant the post-conviction relief requested and in finding that the
police had reasonable suspicion or probable cause for the search and seizure. The Appellant
reserves the right to assert other issues, and further define these on Appeal.

4.

A reporter's transcript is requested at the expense of the County.
The appellant requests the preparation of the following portions of the

(b)

reporter's transcripts: the evidentiary hearing held on December 16, 2013.

5.

The Appellant requests all documents to be included in the clerk's which are

automatically included under Rule 28, I.A.R.

6.

I certify to the best ofmy knowledge:
(a) That a copy of this Notice of Appeal has been served on the reporter, Tracy
Barksdale.
(b) That the Appellant is exempt from paying the estimated transcript fee because
this is an Appeal of an Order in a Post Conviction and the Appellant is an
indigent person who is incarcerated.
(c) That the Appellant is exempt from paying the estimated fee for the preparation
of the record because this is an Appeal of Post Conviction case and the
Appellant is an indigent person who is incarcerated.
(d) The Appellant is exempt from paying the Appellate filing fee because the
Appellant's Appeal is a Post Conviction Appeal. (IAR 23(a)(I).
(e) That service has been made upon all parties required to be served pursuant to
Rule 20 and the attorney general of Idaho pursuant to section 67-1401(1), Idaho
Code.

DATED this .;l;) day of May, 2015.
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Attorney for the Petitioner/Appellant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

*****
TARANGO DEFOREST PADILLA,

Petitioner/Appellant,
v.
STATE OF IDAHO,
Respondent,

)
)
)
)
)
)
)
)
)
)

Case No.

CV-13-1782
CV-13-1783

NOTICE AND ORDER
APPOINTING STATE APPELLATE
PUBLIC DEFENDER ON APPEAL

TO: THE OFFICE OF THE IDAHO STATE APPELLATE PUBLIC DEFENDER:
Appellant's Post Conviction Relief action was dismissed on May 5, 2015, by way of Findings of
Fact and Conclusions of Law and Amended Judgment a following Judgment.

The Appellant was assigned the conflict public defender in the case in chief. The Court being
satisfied that Appellant is a needy person entitled to the service of the State Appellate Public
Defender pursuant to Idaho Code § 19-4904 and the services of the State Appellate Public
Defender are available pursuant to Idaho Code § 19-863A;
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IT IS HEREBY ORDERED, in accordance with Idaho Code § 19-870, that the State
Appellant Public Defender is appointed to represent the Appellant in all matters as indicated
herein, or until relieved by this Court's order.

IT IS FURTHER ORDERED, pursuant to Idaho Code§ 19-4905, that the county shall bear
the cost of and produce to the State Appellate Public Defender one copy of the following within a
reasonable time:
1.

The entire Clerk's Record to include all pleadings, minutes, motions, documents,

briefs, or related items which are regularly kept in the clerk's file which are relevant to the Appeal.
2.

All transcripts for the hearings, proceedings, conferences, arguments or related

proceedings that are recorded by the Court and named in the Notice of Appeal. All other
transcripts to be provided in accordance with timelines set forth by the Idaho State Supreme Court
after the Notice of Appeal has been filed;
3.

All exhibits relevant to the Appeal which can be copied into an 8 Yz by 11 inch

paper size (if an evidentiary hearing occurred);
4.

A list of all relevant exhibits to the Appeal which cannot be copied into an 8 Yz inch

paper size; and

5.

or either Magistrate and District Court documents or proceedings.
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RESPONDENT OR CROSS-RESONDENT'S REQUEST FOR ADDITIONAL
RECORD FILED:
RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDITIONAL
REPORTER'S TRANSCRIPT FILED:
WAS DISTRICT COURT REPORTER'S TRANSCRIPT REQUESTED:

Yes

ESTIMATED NUMBER OF PAGES:
IF SO, NAME OF EACH REPORTER OF WHOM A TRANSCRIPT HAS
BEEN REQUESTED AS NAMED BELOW AT THE ADDRESS SET OUT
BELOW:
Name and address: Tracy Barksdale, P. 0. Box 126, Twin Falls, ID
83303-0126

DATED: May 27, 2015
KRISTINA GLASCOCK
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Ct
43292 - PADILLA v. STATE (Twin Falls CV-2013-1782 / CV-2013-1783)
43292 CC.pdf; 43292 NOA.pdf; 43292 AUGMENT.pdf
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FILED NOTICE OF APPEAL - TRANSCRIPT REQUESTED - ENTERED ORDER TO AUGMENT
SUPREME COURT FILE, *ELECTRONIC* RECORD AND REPORTER'S TRANSCRIPT IN
PREVIOUSLY CONSOLIDATED APPEAL NOS. 41772 AND 41773 - PLEASE SEE ATTACHMENTS.
**SET DUE DATE- CLERK'S RECORD (ONLY) DUE 09-15-15** All notices from the Supreme Court will
be served via e-mail to the district court clerk, the district judge, and counsel of record. Please review the
CLERK'S CERTIFICATE OF APPEAL (ATTACHED) and notify the Court of any errors.
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IN THE DISTRICT COURT OF THE FlFTII JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Supreme Court No. Li~ 19 2-.
)
)
)
)
)
)
)
)
)
)

TARANGO DEFOREST PADD.LA,
Petitioner/Appellant,

vs
STATE OF IDAHO,

Respondent.
APPEAL FROM:

CASE NOS. CV 13-1782
CV 13-1783
CLERK'S CERTIFICATE
OF APPEAL

Fifth Judicial District, Twin Falls County.
Honorable Randy J. Stoker, presiding

CASE NUMBER FROM COURT: CV 13-1782 and CV 13-1783
ORDER OR JUDGMENT APPEALED FROM: Amended Judgment which was
entered in the above-entitled matter on May S, 2015 and from the Findings of Fact and
Conclusions of Law which was entered in the above-entitled matter on May S, 2015.
ATTORNEY FOR RESPONDENT:

Lawrence Wasden

ATTORNEY FOR APPELLANT:

Sara Thomas

APPEALED BY:

Tarango Deforest Padilla

APPEALED AGAINST:

State of Idaho

NOTICE OF APPEAL FILED:

May 22, 2015

AMENDED APPEAL Fll..ED:
NOTICE OF CROSS-APPEAL FILED:
AMENDED NOTICE OF CROSS-APPEAL FILED:
APPBLLATE FEE PAID:

Exempt

ESTIMATED CLBRK'S RECORD FEE PAID:

Exempt

fllLED - ORIGINAL l
CLERK'S CERTIFICATE OF APPEAL - 1

/

I· s,;p;c:

MAY 2T 20f5
;,3
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•

RESPONDENT OR CR.OSS-RESONDENT'S REQUEST FOR ADDmONAL
RECORD Fll..ED:

RESPONDENT OR CROSS-RESPONDENT'S REQUEST FOR ADDmONAL
REPORTER'S TRANSCRIPT FILED:
WAS DISTRICT COURT REPORTBR1S TRANSCRIPT REQUESTED:

Yes

ESTIMATED NUMBER OF PAGES:
IF SO, NAME OF EACH REPORTER OF WHOM A TRANSCRIPT BAS
BEEN REQUESTED AS NAMED BELOW AT THE ADDRESS SET OUT
BELOW:
Name and address: Tracy Barksdale, P. 0. Box 126, Twin Falls, ID
83303-0126
DATED: May 'l7, 2015

KRISTINA GLASCOCK

~~

CLERK'S CERTIFICATE OF APPEAL- 2
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FILED

In the Supreme Court o{ the State of2!flA~~

PH

s: 11.

Gt _ _ _ _ __

CLEnr,.

TARANGO DEFOREST PADILLA,
Petitioner-Appellant,

v.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

~-~~-~DEPUTY
ORDER AUGMENTING
CONSOLIDATED APPEALS
Supre~e Court Docket No. 43292-2015
Twin Falls County Nos.
CV-2013-1782 / CV-2013-1783

A Clerk's Record, Reporter's Transcript and Exhibits having been filed electronically with
this Court in previously consolidated appeal Nos. 41772 and 41773, Padilla v. State (Twin Falls
County Nos. CV-2013-1782 and CV-2013-1783); therefore.
IT HEREBY IS ORDERED that this Record on Appeal shall be AUGMENTED to include
the Supreme Court file, Clerk's Record and Reporter's Transcript filed electronically with this
Court in consolidated appeal Nos. 41772 and 41773, Padilla v. State (Twin Falls County Nos. CV2013-1782 and CV-2013-1783).
IT FURTHER IS ORDERED that the District Court Clerk shall prepare and file the
CLERK'S RECORD with this Court, which shall contain documents requested in this Notice of

l

Appeal together with a cop,,.of this Order.

II
111

DATED t h i s £ day of July, 2015.

111
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I

i

cc:

I

Counsel of Record
District Court Clerk
District Judge Randy J. Stoker

'
I

Entered on JSI

By:

lc5.

jl
I
I

ORDER AUGMENTING CONSOLIDATED APPEALS - Docket No. 43292-2015
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,
Petitioner/Appellant,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41772-2014
41773-2014
DISTRICT COURT NO. CV 13-1782
CV 13-1783
CLERK'S CERTIFICATE

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the
foregoing CLERK'S AUGMENTED RECORD on Appeal in this cause was compiled and bound
under my direction and is a true, correct and complete Record of the pleadings and documents
requested by Appellate Rule 28.
I do further certify that all exhibits, offered or admitted in the above-entitled
cause, have been duly lodged with the Clerk of the Supreme Court.
WHEREOF, I have hereunto set my hand and affixed the seal of the said Court
this 21st day of July, 2015.

KRISTINA GLASCOCK

~~
Deputy

CLERK'S CERTIFICATE

erk
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
TARANGO DEFOREST PADILLA,
Petitioner/Appellant,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)

SUPREME COURT NO. 41772-2014
41773-2014
DISTRICT COURT NO. CV 13-1782
CV 13-1783
CERTIFICATE OF SERVICE

)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the CLERK'S AUGMENTED
RECORD to each of the Attorneys of Record in this cause as follows:

SARA THOMAS
State Appellate Public Defender
P. 0. Box 2816
Boise, Idaho 83701

LAWRENCE WASDEN
Attorney General
Statehouse Mail Room 210
P.O. Box 83720
Boise, Idaho 83720-0010

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this 21st
day of July, 2015.
KRISTINA GLASCOCK

Certificate of Service

1
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